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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available 
to the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural 
Marketing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the 
Commodity Exchange Act (7 U.S.C. Chapter 1), the Grain 
Standards Act (7 U.S.C. 71 et seq.), the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), the ierishable Agricultural 
Commodities Act, 1930 (7 U.S.C. 499a et seq.), and the United 
States Warehouse Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as ‘‘Agriculture Decisions.”” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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Agricultural Marketing Agreement Act, 1937 
COURT DECISION 


LEHIGH VALLEY COOPERATIVE FARMERS v. Eart Butz, 
Civil Action No. 74-515, and Crow.ey’s Foops Inc., 
et al. v. Eart Butz, Civil Action No. 74-516. D.C. 
D.C. Decided May 18, 1974. Denying plaintiffs’ re- 
quest for interim relief and for preliminary injunc- 
tion, and granting motions of parties to intervene as 
listed and stated in the third Order herein 


COURT DECISION 


LEHIGH VALLEY COOPERATIVE FARMERS v. EARL Butz, and Crow- 
LEY’s Foops, Inc., et al. v. Eart Butz. Decided April 18, 
1974. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 74-515 
and 
Civil Action No. 74-516 


FLANNERY, Judge 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 


ORDERS 


1. Plaintiffs Crowley’s Foods, Inc., Farmland Dairies, Inc., 
Friendship Dairies, Inc., Elmhurst Milk and Cream Co., Inc., 
Queensboro Farm Products, Inc., Queens Farms, Inc., Saratoga 
Dairy, Inc., Deltown Foods, Inc., Pollio Dairy Products Corp., 
and Cuba Cheese Company each operate plants that manufacture 
milk into various dairy products. 


(a) The plants of eight of the plaintiffs, namely Crowley’s 
Foods, Inc., Friendship Dairies, Inc., Elmhurst Milk and Cream 
Co., Inc., Queensboro Farms Products, Inc., Queens Farms, Inc., 
and Deltown Food, Inc., Saratoga Dairy, Inc. and Farmland 
Dairies, Inc., are “‘pool plants’”’ subject to the pricing provision of 
Federal Milk Order No. 2 (7 CFR Part 1002). 


621 





622 AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 33 A.D. 621 


(b) The plants of the remaining two plaintiffs, Pollio Dairy 
Products Corp. and Cuba Cheese Company are not “pool plants” 
and are not subject to the pooling provisions of the Federal Milk 
Order No. 2. 


2. Plaintiff Lehigh Valley Cooperative Farmers is a qualified 
cooperative association under the Capper-Volstead Act which in 
addition to acting as a bargaining agent for its member producers, 
operates milk processing plants, including a newly-constructed 
cheddar cheese manufacturing plant. In this latter capacity it is 
obligated to account for the milk it receives from producers in 
accordance with the classification and pooling provisions of 
Federal Milk Order No. 4 (7 CFR Part 1004). 


3. Federal Order No. 2, the New York — New Jersey Order, 
regulate the handling (marketing) of milk in approximately half of 
the geographical area of New York State (generally the 
Southeastern portion) and approximately half of the geographical 
area of New Jersey (generally the Northern half of the State). 
More than 21,000 producers (dairy farmers) ship an average of 
approximately 840,000,000 pounds of milk per month to ap- 
proximately 140 handlers (milk processors) regulated by Federal 
Order No. 2. According to the 1970 census, there were 20,538,648 
people living in the marketing area. 


4. Federal Milk Order No. 4, Middle Atlantic Order regulates 
the handling (marketing) of milk in Philadelphia, Pennsylvania, 
the southern half of New Jersey, the State of Delaware, most of 
Maryland (including the city of Baltimore), the District of 
Columbia, and northern Virginia. Nearly 8,000 producers (dairy 
farmers) ship an average of approximately 375,000,000 pounds of 
milk per month to about 65 handlers (milk processors) regulated 
by Federal Order No. 4. According to the 1970 census, there were 
10,650,865 living in the marketing area. 


5. Federal Milk Order Nos. 2 and 4 were each promulgated by 
defendant, the Secretary of Agriculture, pursuant to the powers 
conferred upon him by Congress pursuant to the Agricultural 
Marketing Agreement Act of 1937, as amended (7 U.S.C. 601 et 
seq.). Congress has authorized the Secretary to issue such orders 
to effectuate its declared policy to establish and maintain such 
orderly marketing conditions for enumerated agricultural 
products, including milk, as will establish as the prices to farm- 
ers, parity prices. Furthermore, in respect to milk, if the 
Secretary finds that the parity prices are not reasonable in view of 
the price and available supplies of feeds, and other economic 
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conditions which affect the supply and demand for milk and its 
products in the marketing area which the order or amendment 
regulates, the Secretary is directed to fix such prices as he finds 
will reflect such factors, insure a sufficient quantity of pure and 
wholesome milk, and be in the public interest. (7 U.S.C. 
§§ 608c(4), 602, 608c(18)). 


6. The terms and conditions that the Secretary of Agriculture 
may include in a milk order include, inter alia, the classification of 
milk in accordance with the form in which or the purpose for which 
it is used, providing a method for fixing minimum prices for each 
such use classification which all handlers shall pay, and providing 
for the payment to producers and associations of producers 
delivering milk to all handlers of uniform prices for all milk so 
delivered, irrespective of the uses made of such milk by the in- 
dividual handler to whom it is delivered. (7 U.S.C. § 608(5)(A) 
and (B)(ii).) 


7. In furtherance of the aforesaid powers and duties, the 
Secretary of Agriculture presently administers 61 federal milk 
orders so issued which utilize either a two class or a three class 
system of segregating milk utilization with Class I representing 


what is often described as ‘‘fluid uses’’, such as milk that is 
bottled, and Class II, in a two-class system, representing the 
utilization of reserve type milk utilized to manufacture products 
such as butter and cheese. Handlers are required to pay higher 
prices for milk utilized as Class I than Class II. In operation all 
handlers report the total amount of milk which they receive from 
producers each month and the use to which that milk was put. 
These reports are made to the Secretary’s representative 
designated as the market administrator. The market ad- 
ministrator then computes the total obligation of each milk 
handler for the milk he has received from producers by 
multiplying the amount of milk utilized in Class I by the Class I 
price and the amount of milk utilized in Class II by the Class II 
price. The amounts computed for each handler are then added. 
This amount is then divided by the total amount of milk delivered 
by all producers to arrive at the marketwide blend price or 
uniform price. This price is announced by the market ad- 
ministrator and each handler is required thereupon to pay each of 
his producers this price for the milk delivered by the producer. In 
order to effect the difference between the use value and the 
uniform price, the market administrator acts as a clearing house 
through a producer settlement fund. Federal Orders 2 and 4 each 
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contain such provisions and utilize a two-class system of milk 
classification. 


8. Since the inception of the federal milk order program, a 
number of different price indices have been utilized to determine 
prices for the classes of milk utilization established by federal milk 
orders. The Minnesota-Wisconsin Price Series was first reported 
on a monthly basis beginning August, 1961. Prices for this series 
have actually been compiled in data published by the Department 
of Agriculture since January, 1955. The Minnesota-Wisconsin 
price was first adopted under the federal milk order program as 
the lowest use class price in the Chicago Order beginning Sep- 
tember, 1961 (26 F.R. 7134). 


9. The announced Minnesota-Wisconsin price for a given 
market is derived from the estimated average price for the 
preceding or base month and an estimated change from the base 
month. The level for the base month, which is used as a bench- 
mark, is based on reports from 350 plants in Minnesota and 
Wisconsin. These plants are not subject to federal price 
regulations; their reports are furnished voluntarily and con- 
ditioned upon being held confidential. The questionnaire sent 
such plants in Wisconsin contains this opening statement: 
“Information is needed to determine current manufacturing grade 
milk prices. Please complete and mail this report on or before the 
required mailing date. If records are not complete, give your best 
estimate of missing data. Include only manufacturing grade milk 
purchased directly from farmers or through your own receiving 
station. Your report will be held confidential.”’ 


The announced Minnesota-Wisconsin price is published each 
month by the Statistical Reporting Service of the United States 
Department of Agriculture as an estimate of the average price 
received by farmers for milk of manufacturing grade. In a 
publication dated July, 1973, entitled ‘‘Prices Received by 
Farmers From Manufacturing Grade Milk in Minnesota and 
Wisconsin 1970-72’, the Statistical Reporting Service has ex- 
plained the manner in which it. prepares the monthly an- 
nouncement and the various statistical safeguards it employs to 
achieve accuracy. A letter dated February 2, 1974, by Harry C. 
Trelogan, Administrator, Statistical Reporting Service, United 
States Department of Agriculture, attached to Lehigh’s Com- 
plaint as Exhibit “‘C”’, further explains the manner in which data 
utilized each month is compiled. 


10. As an alternate to the Minnesota-Wisconsin price series the 
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Department of Agriculture also computes a price index 
designated as the butter-powder formula. It is computed by 
considering the market quotations for butter and nonfat dry milk 
powder on the Chicago market. On the basis of the amount of 
butter and powder that a hundred pounds of milk will normally 
yield, a price is derived for a hundred pounds of milk so utilized 
less a sum considered to be the cost of converting the milk into 
butter and powder. 


11. All of the 61 Federal Milk Orders that regulate milk han- 
dling in various marketing areas throughout the nation utilize the 
Minnesota- Wisconsin price series in providing a method for fixing 
monthly Class I prices. The Class I price typically consists of the 
Minnesota-Wisconsin price plus the sum that has been deter- 
mined to reflect the difference between manufacturing grade milk 
prices and the price that is the minimum handlers requiring 
locally’ approved milk for fluid milk utilization need pay to assure 
an adequate supply. The Class II price, in many orders with a two 
class system, is affixed at the Minneseta-Wisconsin price thereby 
assuring dairy farmers that their Grade A milk which went to the 
market’s reserve uses will be accounted for at no less than the 
price farmers producing milk of only manufacturing grade are 
receiving. 


12. Federal milk orders for the northeast markets contained, 
prior to the partial decision which is the subject of this action, 
provisions fixing the Class II price at the lesser of the Minnesota- 
Wisconsin price or the butter-powder formula. Federal milk or- 
ders regulating the markets bounding the northeast markets to 
the west and south contain provisions fixing the price for reserve 
milk (Class II) exclusively at the Minnesota-Wisconsin price. 


13. During the year 1973, the Minnesota-Wisconsin price was 
the lower and applied for most of the year as the pricing deter- 
minant for the northeast orders. In the remainder of the year, the 
butter-powder formula applied. Ordinarily, the variance between 
the two prices is not very large, but towards the end of 1973 the 
divergence increased at an alarming rate. Whereas the butter- 
powder formula price averaged 5 cents per hundredweight below 
the Minnesota-Wisconsin price in 1968, 19 cents below in 1969, 10 
cents below in 1970, 6 cents above in 1971, 2 cents below in 1972 
and 7 cents below in 1973, in October, November, December, 1973 
and January, 1974, the Minnesota-Wisconsin price exceeded the 
butter-powder formula price by 47 cents, 48 cents, $1.13 cents, 
and $1.18 cents respectively. On November 16, 1973, Eastern 
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Milk Producers Cooperative Association, Inc. petitioned the 
Secretary of Agriculture to suspend the alternative butter-powder 
formula from the reserve milk pricing provisions of the Bost, New 
York — New Jersey, Connecticut, Middle Atlantic and Eastern 
Ohio — Western Pennsylvania orders. On December 18, 1973, 
Associated Milk Producers Cooperative requested suspension of 
the alternative butter-powder formula from the Indiana Federal 
Milk Order. 


14. The divergence between the Minnesota-Wisconsin price and 
the butter-powder formula continued to increase and with the 
approach of the flush season of production, April — July, when a 
greater percentage of milk goes to reserve uses wherein the 
reserve milk price becomes the dominant factor in the blend prices 
farmers receive, at the same time that the cost of livestock feeds, 
and the cost of gasoline for the trucks that farmers engage to haul 
their milk to market were rapidly rising, the issue of whether the 
butter-powder formula should continue to apply in the northeast 
markets became an urgent one in the opinion of the Secretary. 


15. In response to proposals by industry members that the 
northeast order be amended, the Secretary of Agriculture on 
February 12, 1974, issued notice that a hearing would commence 
on February 20, 1974 to consider proposed amendments and to 
consider whether emergency marketing conditions existed that 
would warrant omission of a recommended decision. (39 F.R. 
5642) 


16. Various proposals that were the subject of the hearing 
conducted by the Secretary on February 20, 1973 through 
February 28, 1974 were made by industry members. These 
proceedings were conducted pursuant to 7 U.S.C. §§ 608c(3) and 
(4). They were presided over by an Administrative Law Judge, 
who is appointed by and serves under the direction of the Civil 
Service Commission and not the Department of Agriculture. At 
such a hearing, the rules of practice and procedure that govern are 
set forth in 7 CFR 900.1 through 900.18, and the function of the 
Administrative Law Judge is akin to that of a chairman presiding 
over a meeting maintaining order and seeing to its efficient 
conduct. At the close of the rule-making hearing, the Ad- 
ministrative Law Judge’s functions are ended other than to 
certify the transcript to the Departmental agency, which prepares 
the decision. 


17. The evidence adduced at the February 20—28 hearings was 
that: 
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(a) Rapidly inflating cost to dairy farmers particularly for 
livestock feed and milk hauling at the same time that meat prices 
were rising caused many dairy farmers to sell dairy cows to meat 
packers and thereby to reduce the amount of milk available for 
consumer need. 


(b) A liberalization of government import quotas for butter 
and powder have driven down the value of butter and powder. 


(c) The high cost of meat has encouraged many consumers to 
substitute cheese in their diets increasing the price of cheese to all 
time highs. 


(d) Whereas, the Minnesota-Wisconsin price series includes 
the prices of milk paid for all manufacturing grade milk going to 
all types of manufacturing plants including cheese plants, butter 
plants, non-fat dry milk plants, etc.; the butter-powder formula is 
a computation wholly derived from prices of butter and powder. 


(e) The approach of the flush season means that the prices 
dairy farmers will receive shall become increasingly dependent on 
the class prices established for milk going to manufacturing 
plants. 


(f) Milk throughout the nation has been in short supply. 


(g) Dairy farmers selling to the northeast markets would 
receive prices for Class II milk during the flush season related to 
the butter-powder formula while dairy farmers selling their milk 
to manufacturing plants in adjacent markets to the west and 
south would receive prices wholly determined by the Minnesota- 
Wisconsin price series. 


(h) Dairy farmers in the Northeast were being deprived of 
sharing in the increased value of milk for manufacturing uses 
which dairy farmers in other regions of the country were receiving 
notwithstanding the fact that they are subjected to the identical 
spiraling production costs. 


18. At the commencement of the hearing, certain handlers made 
a demand upon the Secretary to produce a witness to detail the 
operations of the plants filing reports with the Statistical 
Reporting Service of the Department of Agriculture which are 
used to formulate the monthly announced Minnesota-Wisconsin 
price. It was pointed out to these handlers at the time of their 
request that the information they were seeking appeared to be a 
type that the Department of Agriculture is required to keep 
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confidential. The requests were submitted to the Statistical 
Reporting Service in a letter prepared by Joseph Cotter of Lehigh 
which was delivered on February 22, 1974, to Harry C. Trelogan, 
Administrator, Statistical Reporting Service, who on February 
26, 1974 sent his reply which was the answer to Lehigh’s inquiries 
and advised that the requested data would require the hand 
sorting of reports and preparation of a study that would require at 
least two months time to complete. 


19. The Secretary of Agriculture, through Clayton Yeutter, the 
Assistant Secretary, on March 27, 1974, found pursuant to 5 
U.S.C. § 557(b) and 7 CFR § 900.12(d) that ‘“‘the due and timely 
execution of the functions of the Secretary under the (Agricultural 
Marketing Agreement) Act imperatively and unavoidably 
requires the omission of a recommended decision and opportunity 
for exceptions thereon’ as to the need for amending the provisions 
of the orders applicable during the April-July period. He then 
determined for the four-month period of April-July, 1974, the 
price for reserve milk disposed in manufacturing uses other than 
butter and non-fat dry milk should not be based on a butter- 
powder formula price but rather on the basis of the announced 
Minnesota-Wisconsin price, and that milk utilized to manufacture 
butter and non-fat dry milk should be priced below the Min- 
nesota-Wisconsin price by the amount not to exceed fifty cents, 
that the butter-powder formula price is less than the Minnesota- 
Wisconsin price. 


20. The Secretary of Agriculture thereafter determined that over 
two-thirds of the producers whose milk was subject to the pricing 
provisions of each of the eight orders approved the order as 
proposed to be amended, and the amended orders became ef- 
fective April 3, 1974. 


21. An important consideration in establishing class prices for 
the various Federal milk orders is the alignment and _ in- 
terrelationship of prices among markets. In that respect, the type 
of relief requested by plaintiffs would create misalignment of 
prices among the markets and would result in competitive 
disadvantage to all handlers not granted similar relief. 


22. In the producer-settlement fund for Order No. 2, a reserve is 
maintained to meet liabilities. This reserve is currently in excess 
of $600,000. In the event plaintiffs would prevail, this sum would 
be available to award damages. The reserve fund so operates that 
if it is completely exhausted by claims one month it is completely 
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replenished the following month by appropriate deductions from 
producer prices. Accordingly within 30 days of assessment of 
damages they would be fully paid from the producer-settlement 
fund reserve for Order No. 2. The reserve maintained in the 
producer-settlement fund for Order No. 4, to meet liabilities, is an 
excess of $300,000. The net cost to Lehigh for each month of May 
and June is expected to be substantially less per month than for 
April. Therefore, the existing producer-settlement fund reserve is 
adequate to cover the disputed amounts in Order No. 4. 


23. The Department of Agriculture has stipulated that the 
Market Administrator for Order No. 4 will prepare a statement 
each month that the plaintiff pursues its remedies pursuant to 7 
U.S.C. 608c(15) in which he will show the exact amount of money 
in the producer-settlement fund reserve and will compute the 
exact difference in charges to plaintiff for Class I milk as the 
result of the Secretary’s Decision of March 27, 1974, amending 
Order No. 4. The Department further stipulated that a copy of 
this statement will be mailed to the plaintiff and counsel herein. 


24. The Department of Agriculture has stipulated that the 
Market Administrator for Order No. 2 will prepare a statement 
each month that the plaintiffs pursue their remedies pursuant to 7 
U.S.C. 608c(15) in which he will show the exact amount of money 
in the producer-settlement fund reserve and will compute the 
exact difference in charges to plaintiffs for Class II milk as the 
result of the Secretary’s Decision of March 27, 1974, amending 
Order No. 2. The Department further stipulated that a copy of 
this statement will be mailed to the plaintiffs and counsel herein. 


30. The Department of Agriculture has further stipulated that 
an answer to the March 11, 1974 Telex sent by Lehigh to the 
Secretary of Agriculture will be forthcoming on or before the 19th 
of April, 1974. 


CONCLUSIONS OF LAW 


1. The court is not able to grant plaintiff's interim relief or 
otherwise stay the Secretary of Agriculture’s order inasmuch as 
plaintiffs had failed to prove: (a) that they are likely to prevail on 
the merits; (b) that without such relief they will suffer irreparable 
injury; (c) that the granting of the stay will not result in sub- 
stantial harm to other interested persons; and (d) that the public 
interest will not be harmed by the granting of such relief. Virginia 
Petroleum Jobbers Association v. Federal Power Commission, 
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259 F.2d 921 (D.C. Cir. 1958); Eastern Air Lines v. Civil 
Aeronautics Board, 261 F.2d 830 (2nd Cir., 1958); and Interstate 
Milk Producers’ Cooperative, Inc. v. St. Clair, 314 F.2d 108 (D.C. 
Md. 1970). 


2. Having denied plaintiff’s request for emergency interim 
relief, the court is without jurisdiction to consider the various 
procedural deficiencies and due process questions plaintiffs 
alleged prior to plaintiffs’ exhaustion of the administrative 
remedies available to them pursuant to 7 U.S.C. § 608c(15). See, 
United States v. Ruzicka, 329 U.S. 287 (1946). Any handler who 
believes the Decision and the amended Orders were not lawful has 
aremedy provided him. He may file a petition at the Office of the 
Department’s Hearing Clerk and thereby institute an ad- 
ministrative review proceeding pursuant to 7 U.S.C. 
§ 608c(15)(A). This petition is assigned to an Administrative Law 
Judge who holds a hearing governed by the regulations contained 
in 7 CFR 900.50 through 900.71. Upon the record of this ad- 
judicatory hearing, the Administrative Law Judge will issue his 
initial decision which, if not appealed, will become binding upon 
the parties. If appealed, the decision is reviewed by the Depart- 
ment’s Judicial Officer who is in an office separate from the 
Administrative Law Judges and who has the function of an ap- 
pellate tribunal. From his decision the handler, but not the 
Department of Agriculture, may appeal the decision to a United 
States District Court which reviews the decision in an appellate 
capacity pursuant to 7 U.S.C. 608c(15)(B). 


ORDER 


This case came on for hearing on plaintiff’s application for a 
temporary restraining order on April 2, 1974, and having con- 
sidered the pleadings and after oral argument, the court denied 
the application. On April 11, 1974, the court then heard argument 
on plaintiff's motion for preliminary injunction, and upon those 
arguments and after considering all of the pleadings, the court has 
entered findings of fact and conclusions of law and herewith enters 
the following Order to effectuate such findings and conclusions: 


Having found and determined that plaintiff has failed to prove 
(a) that it is likely to prevail on the merits; (b) that without the 
granting of interim relief it will suffer irreparable injury; (c) that 
the granting of interim relief will not result in substantial harm to 
other interested persons; and (d) that the public interest will not 
be harmed by the granting of such relief, plaintiff's request for 
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interim relief is herewith denied, subject to the following con- 
dition: 


Defendant has stipulated that, for so long as plaintiff seeks 
relief pursuant to 7 U.S.C. § 608c(15), the Market Administrator 
of Order No. 4 will prepare a monthly statement showing the 
exact amount in the Order No. 4 producer-settlement fund 
reserve, and will further compute the exact difference in Class II 
prices to the plaintiff as a result of the Secretary’s Decision of 
March 27, 1974, amending Order No. 4. A copy of this statement 
will be sent to the plaintiff and to counsel herein; and 


Having found and determined that the plaintiff must pursue 
and exhaust the administrative remedy provided it by Congress (7 
U.S.C. 608c(15), United States v. Ruzicka, 329 U.S. 287 (1946), 
such requested relief is denied; and 


Having further found and determined that the data plaintiff has 
requested from the Secretary of Agriculture is being prepared, its 
request for relief under the Freedom of Information Act is denied 
subject to the defendant furnishing plaintiff a reply to its March 
11, 1974 Telex within seven days of the issuance of this Order; it 
is, therefore, this 18th day of April, 1974, 

ORDERED that plaintiff's motion for preliminary injunction 
be, and it hereby is, denied. 


ORDER 


This case came on for hearing on plaintiffs’ application for a 
temporary restraining order on April 2, 1974, and having con- 
sidered the pleadings and after oral argument, the court denied 
the application. On April 11, 1974, the court then heard argument 
on plaintiffs’ motion for preliminary injunction, and upon those 
arguments and after considering all of the pleadings, the court has 
entered findings of fact and conclusions of law and herewith enters 
the following Order to effectuate such findings and conclusions: 


Having found and determined that plaintiffs have failed to 
prove (a) that they are likely to prevail on the merits; (b) that 
without the granting of interim relief they will suffer irreparable 
injury; (c) that the granting of interim relief will not result in 
substantial harm to other interested persons; and (d) that the 
public interest will not be harmed by the granting of such relief, 
plaintiffs’ request for interim relief is herewith denied, subject to 
the following condition: 
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Defendant has stipulated that, for so long as plaintiffs seek 
relief pursuant to 7 U.S.C. § 608c(15), the Market Administrator 
of Order No. 2 will prepare a monthly statement showing the 
exact amount in the Order No. 2 producer-settlement fund 
reserve, and will further compute the exact difference in Class II 
prices to each of the plaintiffs as a result of the Secretary’s 
Decision of March 27, 1974, amending Order No. 2. A copy of this 
statement will be sent to each of the plaintiffs and to counsel 
herein; and 


Having found and determined that the plaintiffs must pursue 
and exhaust the administrative remedy provided them by 
Congress (7 U.S.C. 608c(15)), United States v. Ruzicka, 329 U.S. 
287 (1946), it is this 18th day of April, 1974, 


ORDERED that plaintiffs’ motion for preliminary injunction 
be, and the same hereby is, denied. 


ORDER 


These matters are before the court on the motions of Eastern 
Milk Producers Cooperative Association, Inc., Pennmarva 
Dairymen’s Cooperative Federation, Inc., Dairylea Cooperative, 
Inc., and the National Farmer’s Organization, Inc. for leave to 
intervene as a party defendant in numbers 74-515 and 74-516, and 
on the motion of Associated Milk Producers, Inc. (AMPI) for 
leave to intervene as a party defendant in number 74-515, and on 
the motion of Northeast Dairy Cooperative Federation, Inc. for 
leave to intervene as a party defendant in number 74-516; and the 
motions being unopposed and the court having orally granted the 
aforesaid parties leave to intervene during the hearing on 
plaintiffs’ motion for preliminary injunction, it is this 18th day of 
April, 1974, 


ORDERED that the motions of Eastern Milk Producers 
Cooperative Association, Inc., Pennmarva Dairymen’s 
Cooperative Federation, Inc., Dairylea Cooperative, Inc., The 
National Farmer’s Organization, Inc., the Associated Milk 
Producers, Inc. (AMPI), and Northeast Dairy Ceoperative 
Federation, Inc. for leave to intervene be, drid they hereby are, 
granted. 
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amount of the full purchase price, plus complainant’s commission and 
expenses, for a total of $7,556.57 for which reparation is awarded. 


Counterclaim — untimely filed — Dismissal 


Where respondent’s counterclaim was untimely filed, the counterclaim is dis- 
missed. 


Complainant pro se. 
Robert O. Hippe, Scottsbluff, Nebraska, for respondent. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a 
complaint filed on January 17, 1973, complainant sought 
reparation in the amount of $7,556.57 to cover_his cost, trucking 
charge, and buying commission on 40 heifer calves purchased by 
him through A&E Livestock from Okanogan and Tonasket 
Livestock Market Inc. at Okanogan, Washington, for the 
respondent, in order to fill a carload of 256 head of cattle which he 
was shipping to respondent. Complainant further alleged that he 
drew a draft in this amount upon the respondent in payment for 
the heifers and delivered it to Okanogan and Tonasket Livestock 
Market Inc.; that the respondent refused to accept the said draft; 
that A&E Livestock paid $7,556.57 to Okanogan and Tonasket 
Livestock Market Inc., and the complainant paid this amount to 
A&E Livestock for the cattle. 


Copies of the complaint and the investigative report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to the rules of practice 
(9 CFR 202.40) were served on the respondent on June 28, 1973. A 
copy of the investigative report was served upon the complainant 
on June 27, 1973. 


Respondent filed an answer and counterclaim on July 24, 1973, 
having previously obtained the necessary extension of time, in 
which it denied that the complainant had purchased the cattle for 
it and alleged that the complainant had shipped those cattle and 
three other loads, or a total of 709 head of cattle, to the respond- 
ent for sale on consignment; that 21 head of the cattle had died; 
that the respondent had sold 688 head for the complainant and 
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had received less than the amounts it had advanced for the 
complainant; and that complainant was indebted to the 
respondent in the amount of $12,579.48. Respondent also 
requested an oral hearing. 


An oral hearing was held in Billings, Montana on February 20, 
1974, before John C. Banks of the Office of the General Counsel of 
this Department. Complainant appeared pro se and respondent 
was represented by Robert O. Hippe, Esq., Scottbluff, Nebraska. 
Complainant testified in his own behalf and Clinton Morrison, 
President of the respondent corporation, and Doyle Yarnell, its 
bookkeeper, testified on behalf of the respondent. A brief was 
filed by the attorney for the respondent. 


FINDINGS OF FACT 


1. Complainant Roscoe Grossnickle, an individual, Lapwai, 
Idaho, was at all times material herein engaged in business as a 
dealer, buying and selling livestoek for his own account in 
commerce, and so registered under the Act with the Secretary of 
Agriculture. 


2. Respondent Morrison, Inc.—Livestock Auction Co., a 
corporation, at all times material herein was engaged in business 
as a market agency and dealer, buying and selling livestock on 
commission and for its own account in commerce, with its 
principal place of business at Scottsbluff, Nebraska, and also 
doing business under the name of Wyoming Cow Palace Auction 
in Torrington, Wyoming, and so registered under the Act with the 
Secretary of Agriculture. 


3. On or about October 26, 1972, complainant purchased 40 
heifers through A&E Livestock from Okanogan and Tonasket 
Livestock Market, Inc., Okanogan, Washington to complete a 
carload which he was shipping to the respondent:at Gering, 
Nebraska; complainant drew a draft in the amount of $7,556.57 on 
the respondent payable to the order of Okanogan and Tonasket 
Livestock Market, Inc. in payment for the said cattle. 


4, The 40 heifers were received by the respondent along with 
216 other head of cattle in Gering, Nebraska, and were later sold 
by the respondent. 


5. The respondent refused payment of the draft in the amount 
of $7,556.57. 
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6. The complaint was filed within 90 days of the accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


The complainant claimed that he purchased the cattle for the 
respondent and pointed out that he had purchased other cattle for 
the respondent and drawn drafts which had been honored; that he 
had included his commission of $1.50 per head and this had been 
paid without question on prior orders; and that the respondent 
had paid the transportation charges on the cattle. The respondent 
claimed that it did not give the complainant an order for the cattle 
and accepted them for sale on commission; that the brand in- 
spection showed the complainant as the owner of the cattle; and 
that the yard cards and other records of the respondent showed 
complainant Grossnickle as the owner of the cattle. This may 
have been an honest misunderstanding, but it does not become 
necessary to determine which party was correct under the facts of 
this case. It is undisputed that the respondent determined when 
and at what price the cattle would be ‘‘no saled”’ that the cattle 
were shipped back and forth between Gering, Nebraska and 
Torrington, Wyoming several times in an effort to sell them 
before the last were finally sold on November 21, 1972; that they 
were given medication; that a claim for some of the deceased 
cattle was made against the railroad in the respondent’s name; 
and that the respondent did not consult with the complainant 
before it took any of these actions. By this exercise of dominion 
and control over the cattle, the respondent must be deemed to 
have ratified the purchase for its own account, and it became 
liable to complainant for the amount of the full purchase price and 
complainant’s commission and expenses. Villines v. Moberg, 24 
A.D. 64 (1965). Respondent’s failure to. pay such amount con- 
stituted an unjust practice in violation of the Act on the basis of 
which reparation may be awarded. Kalispell Livestock Auction 
Company v. Stirling, 31 A.D. 217 (1972). 


The same conclusion would be reached upon the shipments 
which formed the basis of respondent’s counterclaim. However, 
the counterclaim was not made until the answer was filed on July 
24, 1973; this was not either within 90 days after the cause of 
action accrued or based on the same transaction as was the 
complaint. It has been held that a counterclaim filed more than 90 
days after accrual of the cause of action, cannot be considered as a 
basis for affirmative relief, but may be allowed to reduce com- 
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plainant’s claim by way of recoupment if it arises out of the same 
transaction. See Perlin Packing & Co. v. Harold Shannon & Co., 
23 A.D. 453, 460 (1964), and Bidleman v. Reeder, 25 A.D. 612 
(1966). There is no jurisdiction to decide this question in this 
proceeding. 


It also becomes unnecessary to consider the loss caused by the 
death of any portion of the 18 head of cattle which may have been 
included in this purchase of 40 head, but claim for at least some of 
these has been made against the railroad in the respondent’s name 
and it will be entitled to any amount received therefrom. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 37 F.R. 28475, as authorized by Act of April 4, 1940, 
54 Stat. 81, 7 U.S.C. 450c-450g. It constitutes ‘‘an order for the 
payment of money” within the meaning of section 309(f) of the 
Act (7 U.S.C. 210). 


That section provides that if respondent Morrison, Inc.,— 
Livestock Auction Co. does not comply with this order within the 
time limit in this order, complainant Roscoe Grossnickle may 
within one year of the date of this order file in the District Court of 
the United States for the District in which he resides or in which is 
located the principal place of business of the respondent, or in any 
State Court having general jurisdiction of the parties, a petition 
setting forth briefly the causes for which he claims damages and 
this order in the premises.* That section further provides that 
such suit in the District Court shall proceed in all respects like 
other civil suits for damages except that the findings and orders 
herein shall be prima facie evidence of the facts herein stated, and 
the petitioner shall not be liable for costs in the District Court nor 
for costs at any subsequent stage of the proceedings unless they 
accrue upon his appeal. That section further provides that if the 
petitioner finally prevails, he shall be allowed a reasonable at- 
torney’s fee to be taxed and collected as a part of the costs of the 
suit. 


*It is requested that copies of all pleadings filed by any party in any such suit, be 
filed with the Hearing Clerk, United States Department of Agriculture, Wash- 
ington, D.C. 20250, for inclusion in the file on this reparation proceeding. It is 
further requested that if the construction of the Act or the jurisdiction to issue 
this order, becomes an issue in any such suit, prompt notice of such fact b¢ 
given to the Office of the General Counsel, United States Department of Agri- 
culture, Washington, D.C. 20250. 
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On applications for reopening hearings, for rehearings or 
rearguments of proceedings, or for reconsideration of orders, see 9 
CFR 202.57 and 202.21. 


On respondent’s right to judicial review hereof see Maly 
Livestock Commissionv. Hardin et al., 446 F.2d 4, 30 A.D. 1063 
(8 C., 1971). On complainant’s right to judicial review hereof, see 
United States v. I.C.C., 337 U.S. 426. 


ORDER 


Respondent Morrison, Inc.— Livestock Auction Co. shall pay 
complainant Roscoe Grossnickle within 30 days from the date of 
this order, reparation in the amount of $7,556,57 plus interest 
thereon at the rate of 8 percent per annum from December 1, 1972 
until paid. 


Respondent’s counterclaim is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 15,789) 


Rospert E. KIRKPATRICK v. TEMPLETON SALES YARD, INc. d/b/a 
TEMPLETON LivEstocK MARKET, and L. W. Murpuy. P&S 
Docket No. 4715. Decided May 1, 1974. 


Misrepresentation or fraud — failure to establish — Cause of action — 
beginning date is date of purchase where complainant failed to establish mis- 
representation or fraud — Complaint not timely filed — Dismissal 


Where complainant failed to establish misrepresentation or fraud with respect 
to the cattle in issue, the cause of action began to run on the date of pur- 
chase and the complaint was not timely filed. The Secretary is, therefore, 
without jurisdiction and the complaint is dismissed. 


Complainant pro se. 
C. T. ‘Tad’ Sanders, Kansas City, Mo., for respondents. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seg.). In a 
complaint filed on October 4, 1971, Robert E. Kirkpatrick of 
Humboldt, Iowa seeks reparation from the respondents, Tem- 
pleton Livestock Market of Templeton, California, and L. W. 
Murphy of Bakersfield, California, in the amount of $2,110.39, 
and complainant’s alleged loss on certain cattle. Complainant 
further alleges that he received a telephone call from his agent, P. 
H. Thurber of Visalia, California on June 24, 1971, soliciting 
orders for yearling heifers; that the complainant authorized. 
certain purchases; that on June 26 and 27, 1971, 174 heifers and 
15 steers were purchased at the Templeton Livestock Market, for 
shipment to the complainant; that the cattle were delivered in two 
loads on July 1 and 2, 1971; that one heifer died enroute to 
Humboldt, Iowa; that the cattle were shrunk out and sick upon 
arrival; that complainant’s veterinarian immediately started 
treatment; that 9 more heifers died after arrival at Humboldt, 
Iowa; that by July 19, 1971, all of the surviving cattle had been 
sold and that the complainant had sustained a total loss of 
$2,110.39 on the transactions. This loss included the expenses of 
the veterinarian’s treatment and feed of the livestock at 20 cents 
per day. Complainant contends that the cattle shipped to him 
were not as represented and did not meet his requested order for 
“‘fresh’”’ heifers. 


Copies of the complaint and of the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to the rules of practice 
(9 CFR 202.40) were served on respondents on August 12 and 14, 
1972. A copy of the investigation report was served on the com- 
plainant on August 11, 1972. 


Respondents timely filed answers, and requested an oral 
hearing. 


An oral hearing was conducted on August 21, 1973, in Kansas 
City, Missouri, before Michael T. Murphy of the Office of the 
General Counsel of this Department. Complainant appeared pro 
se. Respondents were represented by C. T. ‘‘Tad” Sanders and 
Wayne M. Graham, Esqs., Kansas City, Missouri. Complainant 
and one witness testified. No exhibits were offered into evidence. 


FINDINGS OF FACT 


1. On or about June 24, 1971, complainant Robert E. Kirk- 
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patrick authorized one P. H. Thurber, not a party herein, as his 
agent to make purchases of ‘‘fresh” livestock at the Templeton 
Livestock Market in the name of Kirkpatrick. Thurber had acted 
in a similar capacity for Kirkpatrick on numerous previous oc- 
casions. 


2. Because Thurber was not registered under the Act, he 
obtained the services of respondent Murphy to buy livestock for 
Kirkpatrick at the Templeton Livestock Market sale on Saturday, 
June 26, 1971. 


3. Thurber was with Murphy at the Saturday sale, observed 
the condition of the additional cattle which were purchased on 
Sunday, June 27, 1971, and made arrangements for shipment of 
the cattle to Kirkpatrick at Humboldt, Iowa. 


4. A total of 190 head of cattle was purchased on Saturday and 
Sunday, June 26 and 27, 1971, and shipped on two separate 
trucks. The first truckload of 95 heifers arrived at Humboldt, 
Iowa on July 1, 1971. The second truckload, which was reported 
to have 80 heifers and 15 steers, arrived at Humboldt, Iowa on 
July 2, 1971. One heifer was reported dead by the trucker, upon 
arrival. 


5. Kirkpatrick paid in full the agreed price of the livestock. 


6. Kirkpatrick readily accepted the 15 steers purchased, and 
sold them upon arrival. Several days of medical care and feeding 
were required of Kirkpatrick for the heifers before they could be 
sold. 


7. The complaint was filed on October 4, 1971. 


CONCLUSIONS 


The purchase of the cattle occurred on June 26 and 27, 1971, 
and they arrived at Kirkpatrick’s place of business, Humboldt, 
Iowa on July 1 and 2, 1971. The complaint was filed on October 4, 
1971, which was more than 90 days after the purchase or the 
arrival of the livestock in Iowa. 


When complainant Kirkpatrick and Thurber discussed the 
purchase of cattle on or about June 24, 1971, complainant 
authorized Thurber to purchase “‘fresh’’ cattle. It was established 
that 20 of the cattle purchased, had been ‘‘held over”’ from the sale 
of the week previous to June 26, 1971. However, it was not 
established that respondents misrepresented those 20 cattle to 
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complainant or to his agent Thurber. 


It was also established that when Thurber selected additional 
cattle on Sunday, June 27, 1971, the cattle from which he selected 
them were cattle which respondent Templeton had purchased the 
day before in support of the market. The cattle which he selected 
were not weighed on Sunday, June 27, but their weight was 
arrived at by weighing cattle which Thurber rejected that day, 
and subtracting the weight of those rejected cattle from the total 
weight of all the “‘market support” cattle on the previous day. It 
was not established that respondents made any misrepresentation 
to complainant or to his agent Thurber about the weight of the 
cattle which Thurber selected on Sunday, June 27. 


Complainant Kirkpatrick had the burden of proof on two bases: 
first, a complainant always has the burden of establishing his 
claim by a preponderance of the evidence, Mergen v. Fliflet & 
Peterson, 32 A.D. 1458 (1973); and secondly, complainant as a 
purchaser had the burden of proof of ‘“‘any breach with respect to 
the goods accepted.’’ U.C.C. § 2-607(4). See also Christensen v. 
McAndrews, 29 A.D. 1037 (1970). A mere complaint about the 
condition of cattle is not a rejection of them. Deming Cattle Sales 
v. Noll, 28 A.D. 1011 (1969). 


Misrepresentation or fraud not having been established, the 
cause of action began to run on the date of purchase of the cattle, 
June 26 for some of them and June 27 for the rest. The com- 
plainant not having been filed within 90 days of those dates, we 
have no jurisdiction to consider it. See Glen E. Burbridge and 
Gail E. Burbridge‘v. George J. Demitruk, Leo A. Zarestky d/b/a 
Ralston Livestock Market Service, and Julius Kuhlman a/k/a 
Judy Kuhlman, P&S Docket No. 4677, 32 A.D. 1940, (Dec. 12, 
1973). 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 37 F.R. 28475, as authorized by Act of April 4, 1940, 
54 Stat. 81, 7 U.S.C. 450c-450g. 


On applications for reopening hearings, for rehearings or 
rearguments or proceedings, or for reconsideration of orders, see 9 
CFR 202.57 and 202.21. 


On complainant’s right to judicial review hereof, see United 
States v. I.C.C., 3837 U.S. 426. 
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ORDER 


The complaint herein is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 15,790) 


In re Mattes Livestock Auction Market, INc., a corporation, 
and Puiuie Mattes, Sr., an individual. P&S Docket No. 
4913. Decided May 1, 1974. 


Consent order — Cease and desist 


Respondents have consented to the issuance of a cease and desist order against 
them for violating the Act and regulations in connection with deficiencies 
in their Custodial Account for Shippers’ Proceeds and misuse of such ac- 
count in the transfer of funds from the respondent corporation account by 
the individual respondent to the individual respondent’s account as found 
herein. 


Rodney Streff, for complainant. 
Respondents pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on February 28, 1974, by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondents have 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondents have filed an answer in which they admit the 
jurisdictional allegations of the complaint, neither admit nor deny 
the remaining allegations, waive oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consent to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondents. Complainant has recommended that the cease and 
desist order consented to by the respondents be issued. Com- 
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plainant has also recommended that respondents not be 
suspended as registrants under the Act, because a recent analysis 
of respondent’s custodial account indicates that the deficiency in 
the custodial account has been corrected. 


FINDINGS OF FACT 


1. (a) Mattes Livestock Auction Market, Inc., hereinafter 
referred to as the corporate respondent, is a corporation with its 
principal place of business located at Thorp, Wisconsin 54771. 


(b) The corporate respondent, at all times material herein, 
under the direction, control and management of its president 
Philip Mattes, was: 


(1) Engaged in the business of conducting and operating 
Mattes Livestock Auction Market, Inc., Thorp, Wisconsin, a 
posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis in commerce at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce on a commission 
basis. 


(c) Philip Mattes, the individual respondent, is an in- 
dividual with his principal place of business located at Thorp, 
Wisconsin 54771 and who at all times material herein was: 


(1) President, manager and principal owner of the 
corporate respondent; 


(2) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The corporate respondent under the direction, control and 
management of the individual respondent during the period from 
July 31, 1973 through October 12, 1973 used funds received as 
proceeds from the sale of livestock consigned to it for sale on a 
commission basis for purposes of its own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to consignors or shippers of livestock, and failed to 
maintain and use properly its custodial account for shippers’ 
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proceeds, thereby endangering the faithful and prompt ac- 
counting and payment of portions of proceeds due the owners or 
consignors of livestock in that: 


(a) (1) As of July 31, 1973 the corporate respondent had 
outstanding checks drawn on its custodial account for shippers’ 
proceeds in the amount of $237,701.85 and other expense credits 
of $19.70, and had to offset such checks and credits, cash in its 
bank account in the amount of $25,253.93, certificates of deposit 
in the amount of $45,000, proceeds on hand in the amount of 
$3.18, proceeds receivable in the amount of $133,464.44 and no 
deposits in transit resulting in a deficiency of $34,000 in funds 
available to pay shippers’ proceeds. 


(2) As of September 29, 1973 the corporate respondent 
had outstanding checks drawn on its custodial account for 
shippers’ proceeds in the amount of $149,827.43 and had to offset 
such checks, cash in its bank account in the amount of $75,943.57, 
certificates of deposit in the amount of $45,000, no deposits in 
transit, no proceeds on hand and no proceeds available, resulting 
in a deficiency of $28,883.86. 


(3) As of October 12, 1973 the corporate respondent had 
outstanding checks drawn on its custodial account in the amount 
of $186,777.18, and had to offset such checks, cash on hand in the 
amount of $8,578.73, deposits in transit in the amount of 
$90,879.11, certificates of deposit in the amount of $45,000, no 
proceeds on hand and no proceeds receivable resulting in a 
deficiency of $42,319.34 in funds available to pay shippers’ 
proceeds. 


(b) (1) Such deficiencies were due, in part, to corporate 
respondent’s transfer of custodial account funds to the individual 
respondent’s account as evidenced by a debit memo dated July 
13, 1973 transferring $34,000 from Mattes Livestock Market, 
Inc., Producer’s Proceeds Account #304-09-8 to account #304-11- 
9, an account maintained by the individual respondent. 


(2) Such deficiencies were due, in part, to corporate 
respondent’s failure to deposit in its custodial account for 
shippers’ proceeds within the time prescribed by the regulations, 
an amount equal to the proceeds receivable from consigned 
livestock. 


CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2 herein, 
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respondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.41 and 201.42 of the regulations 
(9 CFR 201.41, 201.42). 


ORDER 


Respondents, in connection with their livestock operations 
subject to the Act, shall cease and desist from: 


1. Using funds received from the sale of consigned livestock for 
purposes of their own or for any purpose other than the payment 
of lawful marketing charges and the remittance of net proceeds to 
shippers; 


2. Making such use of shippers’ proceeds in their possession or 
control as will in any manner endanger or impair the faithful and 
prompt accounting therefor and payment of the portions thereof 
due to the person or persons entitled thereto; and 


3. Failing to maintain their custodial account for shippers’ 
proceeds in conformity with provisions of section 201.42 of the 
regulations (9 CFR 201.42). 


Inasmuch as respondents have consented to the issuance of the 
order set forth above and complainant has recommended that 
such order be issued, the order will be issued. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 15,791) 


In re WarREN D. VANDE VoorpE. P&S Docket No. 4904. Decided 
May 1, 1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against him 
for violation of the Act and regulations in failing to meet the bonding re- 
quirements of the Act. 


Dennis L. Strawderman, for complainant. 
Respondent pro se. 
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Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by a 
complaint filed on February 12, 1974, by the Packers and 
Stockyards Administration, United States Department of 
Agriculture, charging respondent with violations of the Act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the cease and 
desist order consented to by the respondent be issued. 


Complainant has also recommended that the respondent not be 
suspended as a registrant under the Act inasmuch as respondent 
is now in compliance with the bonding requirements of the Act 
and regulations. 


FINDINGS OF FACT 


1. (a) Warren D. Vande Voorde, hereinafter referred to as the 
respondent, is an individual d/b/a Vande Voorde Livestock 
Auction whose address is 1782 West Comstock, Chandler, 
Arizona 85224. 


(b) Respondent is and all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Vande Voorde Livestock Auction at the Phoenix Livestock 
Auction Co., Inc., 1009 Baseline Road, Tempe, Arizona, a posted 
stockyard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock in 
commerce on a commission basis at the stockyard; 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Based on the amount of bond required of the prior registrant 
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as a market agency, respondent was required under the Act and 
the regulations to increase his bond coverage from $10,000 to 
$55,000 to secure the performance of his market agency 
obligations. Respondent was notified by certified mail on or about 
January 8, 1974, that no livestock operations should be conducted 
at the stockyard without filing the increase in bond coverage. 
Notwithstanding said notice, respondent has continued to engage 
in the business of a market agency selling livestock in commerce 
on a commission basis without furnishing the additional bond 
coverage required by the Act and the regulations issued 
thereunder. 


CONCLUSIONS 


By reason of the facts alleged in paragraph II herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29 and 201.30). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent Warren D. Vande Voorde shall cease and desist 
from: 


Engaging in business in commerce in any capacity for which 
bonding is required under the Act and the regulations without 
filing and maintaining a reasonable bond or its equivalent as 
required under the Act and regulations. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,792) 


In re Sam Ovom. P&S Docket No. 4878. Decided May 6, 1974. 
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Accounts and records — incorrect or incomplete — Checks or drafts — in- 
sufficient funds — Financial requirements — failure to meet — Purchase price 
— failure to pay when due — Sanction 


Where respondent violated the Act and regulations in connection with his opera- 
tions as a market agency and dealer with respect to his accounts and re- 
cords, failure to meet the financial requirements of the Act, and consigning 
livestock for sale in other than his true and correct name, respondent is 
suspended as a registrant under the Act for a period of 60 days as stated in 
the order herein. 


Thomas Heinz, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter called the Act. It was instituted by a 
complaint filed on November 12, 1973, by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture. The complaint alleges that respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29 and 201.30). 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served upon respondent by the 
Hearing Clerk by certified mail. 


Respondent was informed in the letter of service that an answer 
should be filed within 20 days, and that failure to answer denying 
the allegations in the complaint and requesting an oral hearing 
would constitute admission of such allegations and waiver of such 
hearing. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the proposed findings of fact. 


This Decision and Order, therefore, are issued pursuant to 
Section 202.9(c) of the Rules of Practice, as amended (9 CFR 
202.9(c) as amended). 
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FINDINGS OF FACT 
I 


(a) Sam Odom, d/b/a Odom Cattle Company, hereinafter 
referred to as the respondent, is an individual whose address is 
Box 1, Cross Plains, Texas 76442. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock 
in commerce for his own account; and, 


(2) Registered with the Secretary of Agriculture as a 
market agency to buy livestock on commission and as a dealer to 
buy and sell livestock in commerce. 


II 


(a) Respondent’s current liabilities presently exceed his current 
assets. 


(b) As of July 31, 1973, respondent had current liabilities 
totaling $1,026,528.17 and current assets totaling $434,442.58 
resulting in an excess of current liabilities over current assets of 
$592,085.59. 


III 


(a) Respondent, in connection with his operation as a dealer, on 
or about the dates and in the transactions set forth below, and at 
divers other time, purchased livestock in commerce, and in 
purported payment therefor issued checks or drafts which were 
returned unpaid by the bank upon which they were drawn because 
respondent did not have sufficient funds on deposit in the account 
upon which such checks or drafts were drawn. 


DATE OF NO. OF 

PURCHASE HEAD AMOUNT WHERE PURCHASED 

7/18/73 51 $12,678.53 Moores Livestock Comm., Co. 
McKinney, Texas 

7/11/78 33 8,391.05 Hopkins County Livestock Comm., 
Co. 
Sulphur Springs, Texas 

7/16/73 9,282.80 Central Texas Livestock Auction 
Brownwood, Texas 

7/17/73 18,802.57 Eastland Auction Co. 
Eastland, Texas 

7/16/73 17,277.05 Stockyards Clearing Agency 
Ft. Worth, Texas 

7/19/73 6,283.17 Terrell Livestock Exchange 
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DATE OF NO. OF 

PURCHASE HEAD AMOUNT WHERE PURCHASED 
Terrell, Texas 

7/18/73 40 9,840.72 Brownwood Cattle Auction 
Brownwood, Texas 

7/17/73 17 4,460.63 Waxahachie Livestock Comm., Inc. 
Waxahachie, Texas 

7/18/73 15 3,960.28 Lampasas Auction, Inc. 
Lampasas, Texas 

7/11/73 14 14,528.84 Farmers & Ranchers Stockyard 
Comanche, Oklahoma 

7/14/73 57 13,786.01 Van Zandt Comm., Co., Inc. 
Wills Point, Texas 

7/19/73 30 7,896.63 Belton Livestock Auction, Inc. 
Belton, Texas 

7/17/73 42 12,457.50 Waurika Livestock Market 
Waurika, Oklahoma 

7/17/73 52 14,297.76 Olney Livestock Auction, Inc. 
Olney, Texas 


(b) Respondent, on or about the dates and in the transactions 
set forth above and at divers other times, purchased livestock in 
commerce and failed to pay, when due, the full amount of the 
purchase price for such livestock. 


IV 


Respondent, in connection with his operation as a dealer, on or 
about the dates and in the transactions set forth in paragraph III 
above at divers other time, failed to pay for livestock totaling 
$636,459.28. As of August 20, 1973, respondent had failed to pay 
the full amount of $636,459.28. 


V 


Respondent, in connectton with his operation as a dealer on or 
about the dates, and in the transactions set forth below, and at 
divers other times, consigned livestock for sale in other than the 
full, true and correct name of Sam Odom or Odom Cattle Com- 


pany. 


DATE NO. OF 

SOLD WHERE SOLD HEAD AMOUNT NAME USED 

6/16/73 McDougals Livestock Auction 147 $27,723.44 Sam Scott 
Comanche, Texas 

6/20/73 Brownwood Cattle Auction 64 13,449.13 Sam Scott 
Brownwood, Texas 

7/07/73 McDouglas Livestock Auction 71 15,055.25 Morris & 
Comanche, Texas Howell 

7/10/73 Abilene Auction 79 18,185.11 Morris-Hal 
Abilene, Texas 
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DATE NO. OF 

SOLD WHERE SOLD HEAD AMOUNT NAME USED 

7/17/73 Abilene Auction 78 17,620.03 Mor-Hal 
Abilene, Texas 

7/21/73 McDougals Livestock Auction 26 5,233.02 Morris & 
Comanche, Texas Howell 

7/21/73 McDougals Livestock Auction 22 4,823.16 Cody Conda 
Comanche, Texas 

7/21/73 McDougals Livestock Auction 12 3,131.74 Sam Scott 
Comanche, Texas 


VI 


Respondent, in connection with his operation as a dealer failed 
to keep accounts, records and memoranda which fully and 
correctly disclosed all transactions involved in his business under 
the Act in that respondent failed to keep and maintain: (1) A 
general ledger of accounts showing assets, liabilities, income, 
expenses and net worth; (2) Monthly reconciliations of his bank 
accounts; (3) Load make-up sheets which show the source, 
original purchase price and original weights of all livestock that 
make up a load when such livestock is resold on original purchase 
weights; (4) Supporting invoice billings for all drafts or checks 
issued for livestock purchases and for livestock sales; (5) 
Receiving records or dock records; (6) Death loss record; and (7) A 
record of all checks and drafts issued. 


CONCLUSIONS 


By reason of the facts alleged in paragraph II herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts alleged in paragraphs III and IV herein, 
respondent has wilfully violated section 312(a) of the Act, (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts alleged in paragraph V herein, respond- 
ent has wilfully violated sections 312(a) and 401 of the Act 
(7 U.S.C. 213(a) and 7 U.S.C. 221). 


By reason of the facts alleged in paragraph VI herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 
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Respondent, either directly or through his agents, employees, 
or any corporate device, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts. 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


3. Consigning livestock for sale in other than his true and 
correct name. 


4. Failing to keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his 
business as a dealer subject to the Act including: (a) A general 
ledger of accounts showing assets, liabilities, income, expenses 
and net worth; (b) Monthly reconciliations of his bank accounts; 
(c) Load make-up sheets which show the source, original purchase 
price and original weights of all livestock that make up a load 
when such livestock is resold on original purchase weights; (d) 
Supporting invoice billings for all drafts or checks issued for 
livestock purchased and livestock sold; (e) Receiving records or 
dock records; (f) Death loss records; and (g) A record of all checks 
and drafts issued. 


Respondent is suspended as a registrant under the Act for 60 
days and thereafter until such time as he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a Supplemental Order will be issued in this 
proceeding terminating this suspension, after the expiration of 
the 60 day period. 


This order shall be effective from the sixth day after the 
Decision and Order become final.* Copies hereof shall be served 
upon the parties. 


Pursuant to the amended Rules of Practice governing 
procedures under the Packers and Stockyards Act, this Decision 
and Order become final without further proceedings 35 days after 
service hereof unless appealed to the Secretary by a party hereto 
within 30 days after service, as provided in Sections 202.16 and 
202.18 of the Rules of Practice as amended. 


*The Decision and Order became final May 6, 1974.— Ed. 
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(No. 15,793) 


Gat F. SoxLER d/b/a StocKMEN’s Livestock AucTION CoMPANY v. 
GLENN F. Ciarkd/b/a Ciark CattLE Company. P&S Docket 
No. 4849. Decided May 7, 1974. 


Contract price — failure to pay in full — Separate transaction — indebtedness 
on — withholding for found to be in error — Reparation for balance due on 
contract price 


Where any proper damage deduction for any breach of an earlier contract would 
be limited to amounts due under that contract and could not be extended to 
an unrelated, independent agreement, as here, respondent is liable to com- 
plainant for the full contract price of the livestock in issue, less the amount 
already paid by respondent to complainant thereon, for a total due of 
$1,596.08 for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et segq.), in- 
stituted by the filing of a complaint on December 13, 1972, in 
which complainant claimed reparation in the amount of $1,596.08, 
from respondent, alleging in substance that respondent’s agent 
James F. Clark had ordered certain cattle to be bought for 
respondent, that complainant had bought the cattle ordered and 
shipped them to respondent, and that respondent had paid 
$1,596.08 less than the cattle had cost, that is to say, that 
respondent had withheld the amount lost on a previous trans- 
action. 


Copies of the complaint and of the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to the rules of practice 
(9 CFR 202.40), were served on the respondent on June 22, 1973. 
A copy of the investigation report was served on the complainant 
on June 21, 1973. 


Respondent timely filed an answer. 


The proceeding was handled under the ‘‘shortened’’ procedure 
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provided in the rules of practice (9 CFR 202.17, 202.53), because 
neither party requested an oral hearing. Nothing was filed by 
either party in response to the various notices served on the 
parties under the ‘‘shortened”’ procedure. 


FINDINGS OF FACT 


1. Complainant Gail F. Sohler at all times material herein, 
doing business under the trade name Stockmen’s Livestock 
Auction Company, engaged in business as a market agency 
selling livestock on commission, and as a dealer buying and 
selling livestock for his own account, in commerce, operating on 
Stockmen’s Livestock Auction Company, Yankton, South 
Dakota, a posted stockyard subject to the Act, and was so 
registered with the Secretary of Agriculture under the Act. 


2. Respondent Glenn F. Clark at all times material herein, 
doing business under the trade name Clark Cattle Company, 
engaged in business as a market agency buying livestock on 
commission, and as a dealer, buying and selling livestock for his 
own account, in commerce, operating on the Sioux City Stock 
Yards, Sioux City, Iowa, a posted stockyard subject to the Act, 


and was so registered with the Secretary of Agriculture under the 
Act. One James F. Clark at all times material herein acted as 
agent for respondent Glenn F. Clark. 


3. On September 19, 1972, complainant purchased 144 yearling 
heifers as agent for respondent, at the request of respondent, 
made through respondent’s agent James F. Clark. The cost of 
said heifers was $35,676.04. The heifers were purchased in South 
Dakota and shipped to respondent’s place of business in Iowa. 


4. Subsequently, respondent paid complainant $34,079.96 on 
account of the same heifers. Respondent has failed and refused to 
pay the balance due on account of the heifers, of $1,596.08. 


5. The complaint was filed within ninety days of accrual of the 
cause of action alleged therein. 


CONCLUSIONS 


In an affidavit which is a part of the investigation report, 
respondent’s agent James F. Clark admitted that respondent 
purchased the heifers in question, on an order which he had given 
to complainant, and that the cattle had been shipped to 
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respondent’s place of business in Iowa. Clark also admitted that 
on his instructions, complainant had been paid the cost of the 
heifers less the amount of loss on an entirely separate transaction, 
and that the amount of this loss had been $1,596.08. 


With respect to the separate transaction, the evidence is in 
direct conflict and irreconcilable. Complainant contends that 
certain calves had been consigned to him for sale while respondent 
contends that he and complainant had been partners or joint 
adventurers on the purchase and resale of those calves. 


The Law is clear that respondent had the burden of proving his 
allegation that complainant was indebted to him on the separate 
transaction. A buyer such as respondent on notifying a seller of 
his intention to do so may deduct all or any part of the damages 
resulting from any breach of a contract from any part of the price 
still due under the samecontract. Uniform Commercial Code, § 2- 
717. However, any proper damage deduction for breach of the 
earlier contract would be limited to amounts due under that 
contract, and could not be extended to the unrelated, independent 
agreement which is the subject of this proceeding. It is concluded 
that respondent’s failure to pay for the livestock purchased on his 
order, on September 19, 1972, was an unjust practice in violation 
of the Act on the basis of which reparation may be awarded. 


See Midwest Livestock v. V. J. Burds, 32 A.D. 1816 (1973). 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 37 F.R. 28475, as authorized by Act of April 4, 1940, 
54 Stat. 81, 7 U.S.C. 450c-450g. It constitutes ‘‘an order for the 
payment of money” within the meaning of section 309(f) of the 
Act (7 U.S.C. 210). 


That section provides that if respondent Glenn F. Clark does 
not comply with this order within the time limit in this order, 
complainant Gail F. Sohler may within one year of the date of this 
order file in the District Court of the United States for the District 
in which he resides or in which is located the principal place of 
business of the respondent, or in any State Court having general 
jurisdiction of the parties, a petition setting forth briefly the 
causes for which he claims damages and this order in the 
premises.* That section further provides that such suit in the 


*It is requested that copies of all pleadings filed by any party in any such suit, be 
filed with the Hearing Clerk, United States Department of Agriculture, 
.. continued... 
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District Court shall proceed in all respects like other civil suits for 
damages except that the findings and orders herein shall be prima 
facie evidence of the facts herein stated, and the petitioner shall 
not be liable for costs in the District Court nor for costs at any 
subsequent stage of the proceedings unless they accrue upon his 
appeal. That section further provides that if the petitioner finally 
prevails, he shall be allowed a reasonable attorney’s fee to be 
taxed and collected as a part of the costs of the suit. 


On applications for reopening hearings, for rehearings or 
rearguments of proceedings, or for reconsideration of orders, see 9 
CFR 202.57 and 202.21. 


On respondent’s right to judicial review hereof see Maly 
Livestock Commissionv. Hardin et al., 446 F.2d 4, 30 A.D. 1063 
(8 C., 1971). On complainant’s right to judicial review hereof, see 
United States v. I.C.C., 337 U.S. 426. 


ORDER 


Within thirty days from the date of this order, respondent 
Glenn F. Clark shall pay to complainant Gail F. Sohler as 
reparation the sum of $1,596.08 together with interest thereon at 
the rate of eight percent per annum from November 1, 1972, until 
paid. 


Copies hereof shall be served on the parties. 


(No. 15,794) 


Paut E. Steesy v. Kansas City Livestock Co., Inc. P&S Docket 
No. 4847. Decided May 7, 1974. 


Order of dismissal — Failure of complainant to file opening statement 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


...continued... 


Washington, D.C. 20250, for inclusion in the file on this reparation proceeding. 
It is further requested that if the construction of the Act or the jurisdiction to 
issue this order, becomes an issue in any such suit, prompt notice of such fact 
be given to the Office of the General Counsel, United States Department of 
Agriculture, Washington, D.C. 20250. 
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Complainant pro se. 
Respondent pro se. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


This is a reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), in- 
stituted by the filing of a complaint on April 3, 1973, by com- 
plainant Paul E. Steeby, alleging that he had consigned 20 hogs 
to respondent for sale, and been paid on the basis of an average 
weight of 188 pounds, whereas he believed that the 20 hogs had an 
average weight of 228 pounds. Complainant claimed reparation in 
the amount of $328.70. 


Copies of the complaint and of the investigation report prepared 
by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to the rules of practice 
(9 CFR 202.40), were served on the respondent on May 16, 1973. 
A copy of the investigation report was served on the complainant 
the same day. 


The respondent timely filed an answer. 


The proceeding was handled under the “‘shortened’”’ procedure 
provided in the rules of practice (9 CFR 202.17, 202.53) since 
neither party requested an oral hearing. Nothing was filed in 
response to the various notices served on the parties pursuant to 
the ‘‘shortened’’ procedure, except a letter of respondent, stating 
in substance that the complaint should be dismissed because the 
complainant did not file an opening statement. 


The burden of proof is upon a complainant in a reparation 
proceeding such as this, to establish by a preponderance of the 
evidence that the allegations of his complaint are true. See V. J. 
Koskanv. Sioux City Stockyards, et al., 29 A.D. 1245 (1970), 
and cases cited therein. Since complainant has failed to sustain 
that burden it is concluded that the complaint must be dismissed 
for failure of proof. 


This order is the same as an order by the Secretary of 
Agriculture, being issued pursuant to delegated authority, 37 
F.R. 28475, as authorized by Act of April 4, 1940, 54 Stat. 81, 7 
U.S.C. 450c-450g. 


On applications for reopening hearings, for rehearings or 
rearguments of proceedings, or for reconsideration of orders, see 9 
CFR 202.57 and 202.21. 
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On complainant’s right to judicial review hereof, see United 
States v. I.C.C., 337 U.S. 426. 


The complaint herein is hereby dismissed. 


Copies hereof shall be served on the parties. 


(No. 15,795) 


In re GLEN Jutius Kioprpensurc. P&S Docket No. 4935. Decided 
May 8, 1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violation of the Act and regulations in failing to pay in full for livestock 
purchased in commerce. Respondent is suspended as a registrant under the 
Act for a period of sixty (60) days. 


Dennis Strawderman, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
Complaint filed on April 2, 1974, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging the respondent has wilfully violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an Answer in which he admits the 
jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified Order containing findings 
of fact and conclusions based upon the allegations of the Com- 
plaint, the Order to become effective on the sixth day after service 
upon respondent. Complainant has recommended that the Cease 
and Desist Order consented to by the respondent be issued. 
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FINDINGS OF FACT 


1. (a) Glen Julius Kloppenburg, hereinafter referred to as the 
respondent, is an individual, whose address is 5978 Gull Strand 
Street, San Diego, California 92122. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his account; and 


(2) Registered with the Secretary of Agriculture to 
engage in business as a dealer buying and selling livestock in 
commerce. 


2. (a) Respondent, in connection with his operations as a 
dealer, on or about the dates and in the transactions listed in 
paragraph II of the Complaint, purchased livestock in commerce 
and, as of January 29, 1974, has failed to pay the full purchase 
price of said livestock. 


(b) Respondent, on or about the dates and in the trans- 
actions specified in paragraph II of the Complaint, purchased 
livestock in commerce and failed to pay, when due, the full 
amount of the purchase price for said livestock in that as of 
January 29, 1974, there still remained unpaid by the respondent a 
total of $45,764.42 from the purchase of said livestock. 


CONCLUSIONS 


By reason of the facts alleged in paragraph II herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
Order set forth below and complainant has recommended that 
such Order be issued, the Order will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay and 
failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
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period of sixty days. 


The Order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 15,796) 


In re SyLtvan SAEs Company, Inc. P&S Docket No. 4896. Decided 
May 8, 1974. 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against it 
for violating the Act and regulations in connection with deficiencies in its 
Custodial Account for Shipper’s Proceeds and failure to maintain such 
account in conformity with the provisions of the regulations. 


Thomas Heinz, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on January 15, 1974, 
by the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that 
respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an amended answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 
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I 


(a) Sylvan Sales Company, Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at Sylvan Grove, Kansas. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Sylvan Sales Company, Inc., stockyard, Sylvan Grove, 
Kansas, and the Quinter Livestock Commission Company 
stockyard, Quinter, Kansas, both posted stockyards under the 
Act, hereinafter referred to as the stockyards; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyards. 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


II 


Respondent, during the period from April 25 through May 10, 
1973, failed to maintain and use properly the custodial account for 
shippers’ proceeds for the stockyard at Sylvan Grove, Kansas, 
thereby endangering the faithful and prompt accounting therefor 
and payment of the portions thereof due the owners or consignors 
of livestock in that: 


(a) As of April 25, 1973, respondent had outstanding checks 
drawn on the custodial account for shippers’ proceeds in the 
amount of $124,402.45 and had to offset said checks, cash in said 
bank account in the amount of $44,429.03 and a Certificate of 
Deposit for $5,000.00. There were no deposits in transit and no 
current proceeds receivable, resulting in a deficiency of $74,973.42 
in funds available to pay shippers’ proceeds; 


(b) As of May 1, 1973, respondent had outstanding checks 
drawn on the custodial account for shippers’ proceeds in the 
amount of $162,855.40, and had to offset said checks, cash in said 
bank account in the amount of $79,999.36 and a Certificate of 
Deposit for $5,000.00. There were no deposits in transit and no 
current proceeds receivable, resulting in a deficiency of $77,856.04 
in funds available to pay shippers’ proceeds; 


(c) As of May 8, 1973, respondent had outstanding checks 
drawn on the custodial account for shippers’ proceeds in the 
amount of $185,850.86, and had to offset said checks, cash in said 
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bank account in the amount of $53,600.20 and a Certificate of 
Deposit for $5,000.00. There were no deposits in transit and no 
current proceeds receivable, resulting in a deficiency of 
$127,250.66 in funds available to pay shippers’ proceeds; 


(d) Such deficiencies were due, in part, to respondent’s failure 
to deposit in the custodial account for shippers’ proceeds, within 
the time prescribed by the regulations, an amount equal to the 
receivables due from Meyer Stocker and Feeder, a market agency 
and dealer operation owned by the respondent’s President, A. G. 
Meyer, and receivables due from other buyers. 


III 


Respondent, during the period from April 21 through May 12, 
1973, failed to maintain and use properly the custodial account for 
shippers’ proceeds for the stockyard at Quinter, Kansas, thereby 
endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of 
livestock in that: 


(a) As of April 21, 1973, respondent had outstanding checks 
drawn on the custodial account for shippers’ proceeds in the 
amount of $38,450.77, and had to offset said checks, cash in said 
bank account in the amount of $9,020.84. There were no deposits 
in transit and no current proceeds receivable, resulting in a 
deficiency of $29,429.93 in funds available to pay shippers’ 
proceeds; 


(b) As of April 28, 1973, respondent had outstanding checks 
drawn on the custodial account for shippers’ proceeds in the 
amount of $89,935.00, and had to offset said checks, cash in said 
bank account in the amount of $29,206.78. There were no deposits 
in transit and no current proceeds receivable, resulting in a 
deficiency of $60,728.22 in funds available to pay shippers’ 
proceeds; 


(c) As of May 5, 1973, respondent had outstanding checks 
drawn on the custodial account for shippers’ proceeds in the 
amount of $67,061.22, and had to cffset said checks, cash in said 
bank account in the amount of $13,128.81. There were no deposits 
in transit and no current proceeds receivable, resulting in a 
deficiency of $53,932.41 in funds available to pay shippers’ 
proceeds; 


(d) As of May 12, 1973, respondent had outstanding checks 
drawn on the custodial account for shippers’ proceeds in the 
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amount of $15,604.32, and had to offset said checks, cash in said 
bank account in the amount of $6,292.19. There were no deposits 
in transit and no current proceeds receivable, resulting in a 
deficiency of $9,312.13 in funds available to pay shippers’ 
proceeds. 


(e) Such deficiencies were due, in part, to respondent’s failure 
to deposit in the custodial account for shippers’ proceeds, within 
the time prescribed by the regulations, an amount equal to the 
receivables due from Meyer Stocker and Feeder, a market agency 
and dealer operation owned by the respondent’s President, A. G. 
Meyer, and receivables due from other buyers. 


CONCLUSIONS 


By reason of the facts alleged in paragraphs II and III herein, 
respondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208 and 213(a)) and sections 201.40, 201.41 and 201.42 
of the regulations (9 CFR 201.40, 201.41 and 201.42). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and has demonstrated that the deficits in its 
custodial accounts for shippers’ proceeds have been eliminated, 
and complainant has recommended that such order be issued, the 
order will be issued. 


ORDER 


Respondent, its successors, officers, directors, agents, and 
employees, directly or through any corporate or other device, in 
connection with respondent’s operations as a market agency in 
commerce, shall cease and desist from: 


(1) Failing to deposit in the custodial accounts for shippers’ 
proceeds, within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from the sale of consigned livestock; and, 


(2) Failing to maintain the custodial accounts for shippers’ 
proceeds in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42). 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 
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(No. 15,797) 


ALBERT VAN DaAmME v. Bruce Wacner. P&S Docket No. 4866. 
Decided May 10, 1974. 


Order of Continuance 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


W. P. Quarnstrom, Marshall, Minn., for complainant. 
Respondent pro se. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


It appearing that a court action is pending in the District Court 
for Lyon County Minnesota, involving the same parties and 
issues as are involved in this reparation proceeding under the 
Packers and Stockyards Act, and that the parties consent to an 
indefinite continuance of this reparation proceeding pending 
disposition of that court action, it is hereby ordered that this 
reparation proceeding be stayed until further notice. See Anno: 
Federal Stay—State Action Pending, § 11fa], 5 ALR Fed 10 at 
88 et seq. 


Copies hereof shall be served on the parties. 


(No. 15,798) 


In re Sam Farenoui. P&S Docket No. 4914. Decided May 15, 
1974, 


Consent order — Cease and desist 


Respondent has consented to the issuance of a cease and desist order against him 
for violation of the Act and regulations in the issuance of insufficient funds 
checks in purported payment for livestock purchased in commerce and 
failing to pay when due the full purchase price thereof. 


Robert J. Strebb, for complainant. 
Gerald J. Blasi, Endicott, N. Y., for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on February 23, 1974, by the Administrator, 
Packers and Stockyards Administration, United States 
Department of Agriculture, charging that the respondent has 
wilfully violated the Act and the regulations issued thereunder (9 
CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, except for paragraph II(b) of the 
Complaint which he denies, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
except the allegations contained in paragraph II(b) of the com- 
plaint, the order to become effective on the sixth day after service 
upon respondent. Complainant has recommended that the cease 
and desist order consented to by the respondent be issued without 
a Finding of Fact with respect to the allegations contained in 
paragraph II(b) of the complaint since the allegations therein are 
presently being contested and it is anticipated that legal 
proceedings will be instituted to determine the validity of those 
claims. 


FINDINGS OF FACT 


1. (a) Sam Fargnoli, hereinafter referred to as the respondent, 
is an individual whose address is Valhalla Stables, R. D. #2, 
Walton, New York. 


(b) Respondent at all times material herein was engaged in 
the business of buying and selling livestock in commerce for his 
own account and buying and selling livestock in commerce on a 
commission basis as a dealer and a market agency within the 
meaning and subject to the provisions of the Act. 


2. Respondent, in connection with his operations as a dealer 
and a market agency, within the meaning and subject to the 
provisions of the Act, on or about the dates and in the trans- 
actions set forth in paragraph II of the complaint, purchased 
livestock in commerce, and failed to pay, when due, the full 
purchase price of such livestock. 
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3. The respondent in connection with his operations as a dealer 
and a market agency within the meaning and subject to the 
provisions of the Act on or about the dates and in the transactions 
set forth in paragraph III of the complaint purchased livestock in 
commerce, and in purported payment therefor, issued checks 
which were returned unpaid by the bank upon which they were 
drawn because respondent did not have sufficient funds on 
deposit in the account upon which such checks were drawn. 


CONCLUSIONS 


By reasons of the facts as found herein in Findings of Fact 2 
and 3, respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, directly or through any corporate or other device 
in connection with his operations as a dealer and market agency 
within the meaning and subject to the provisions of the Act, shall 
cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


2. Issuing checks in payment for livestock purchased in 
commerce without having sufficient funds available or main- 
taining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 15,799) 


In re R. G. Foreman and Larry D. Turner. P&S Docket No. 
4874. Decided May 21, 1974, with respect to respondent 
R. G. Foreman. 


Bonding requirements — failure to comply — Sanction 


Where respondent R. G. Foreman violated the Act and regulations as found 
herein, this respondent is suspended as a registrant under the Act until he 
is in full compliance with the bonding requirements thereof. 


Kenneth H. Vail, for complainant. 
Respondents pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter called the Act. It was instituted by a 
complaint filed on October 18, 1973, by the Administrator, 
Packers and Stockyards Administration, charging the respond- 
ents with having wilfully violated the provisions of the Act and 
the regulations promulgated thereunder by the Secretary of 
Agriculture (9 CFR 201.1 et seq.). 


Copies of the complaint together with the Rules of Practice 
Governing Proceedings Under the Packers and Stockyards Act 
were served upon respondents by certified mail on October 23, 
1973. Respondents were further informed in writing that an 
answer should be filed within 20 days and that failure to file an 
answer or to plead specifically to the allegations in the complaint 
would constitute an admission of such allegations. No answer has 
been filed. 


Accordingly, the material facts alleged in the complaint are 
deemed admitted by respondents’ failure to file an answer and are 
adopted and set forth herein as the findings of fact. 


FINDINGS OF FACT 


1. (a) R. G. Foreman and Larry D. Turner, hereinafter referred 
to as the respondents, are partners doing business as Salem 





FOREMAN and TURNER 669 
Cite as 33 A.D. 668 


Livestock Auction with their principal place of business located at 
Salem, Arkansas 72576. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of a market agency selling 
livestock on a commission basis in commerce for the accounts of 
others; and 


(2) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. The surety bond which respondents maintained to secure the 
performance of their market agency obligations under the Act was 
terminated on August 31, 1973. Respondents were notified by 
certified mail on or about August 8, 1973, of such termination 
date and were informed that if they continued their livestock 
operations after August 31, 1973 without proper bond coverage as 
required under the Act and the regulations, they would be in 
violation of section 312(a) of the Act and sections 201.29 and 
201.30 of the regulations promulgated thereunder. On September 
24, 1973, both respondents were personally advised by a 
representative of the Packers and Stockyards Administration 
that in operating without a bond they were in violation of the Act. 
Notwithstanding such notice, respondents have engaged in the 
business of a market agency selling livestock on a commission 
basis in commerce without filing and maintaining a reasonable 
bond or its equivalent as required under the Act and the 
regulations. 


CONCLUSIONS 


By reason of the facts alleged in paragraph II herein, 
respondents have wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)), and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


ORDER 


Respondents shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent as required under the Act and 
the regulations. 


Respondents are suspended as registrants under the Act until 
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they comply fully with the bonding requirements under the Act 
and the regulations. When respondents have complied with such 
requirements, a supplemental order will be issued in this 
proceeding terminating this suspension. 


This order shall become effective on the sixth day after the 
Initial Decision becomes final.* Pursuant to the amended Rules of 
Practice Governing Proceedings Under the Packers and 
Stockyards Act, this Initial Decision shall become final without 
further proceedings 35 days after service hereof, unless appealed 
to the Secretary by a party hereto within 30 days after service as 
provided in Sections 202.16 and 202.18 of said Rules of Practice. 


Copies hereof shall be served upon the parties. 


(No. 15,800) 


Attan C. Driver v. GLENN F. Criark d/b/a Criark CarTtLe 
Company. P&S Docket No. 4747. Decided May 24, 1974. 


Contract terms — commission and trucking costs — Purchase price — failure 
to pay in full — Reparation 


Where respondent failed to pay in full the total contract price of the livestock in 
issue, respondent is in violation of the Act. Respondent is liable to com- 
plainant for the full contract price, less $150 trucking costs, leaving a total 
due and owing complainant in the amount of $3,591.72 for which reparation 
is awarded as stated in the order herein. 


C. T. ‘Tad’ Sanders, Kansas City, Mo., for complainant. 
Respondent pro se. 
John J. Casey, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a 
complaint filed on May 9, 1972, complainant Allan C. Driver of 
West Friendship, Maryland seeks reparation from respondent 


*The Initial Decision became final, as to respondent R. G. Foreman May 21, 
1974.—Ed. 
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Glenn F. Clark d/b/a Clark Cattle Company of Sioux City, Iowa 
in the amount of $3,591.72, which represents the complainant’s 
alleged balance due on the shipment of certain cattle from North 
Carolina to the respondent in Iowa. 


Complainant further alleges that on February 17, 1972 com- 
plainant by his agent Fred J. Sweet contracted to sell and deliver 
to respondent 92 head of steers at a price of $39 per hun- 
dredweight, 58 head of heifers at a price of $34 per hun- 
dredweight, and 70 head of heifers at a price of $34.50 per hun- 
dredweight; that the complainant was paid by respondent for the 
shipment of the 92 head of steers and the 58 head of heifers; that 
the complainant’s total invoice price for the shipment of the 70 
head of heifers was $15,188.78, and that the respondent sent the 
complainant a check for $11,447.06, which represented the sales 
proceeds (less trucking) of the 70 head of heifers at the Norfolk 
Livestock Market, Inc., Norfolk, Nebraska, on March 9, 1972. It 
is complainant’s contention that he was entitled to the full invoice 
price of $15,188.78 less a $150 advance made to the trucker by 
respondent. 


Copies of the complaint and the investigative report prepared 


by the Packers and Stockyards Administration of this Depart- 
ment and filed in this proceeding pursuant to the rules of practice 
(9 CFR 202.40) were served on the respondent on January 12, 
1973. A copy of the investigative report was also served on the 
complainant on January 5, 1973. 


On or before February 1, 1973, respondent Glenn F. Clark 
d/b/a Clark Cattle Company filed an answer alleging in substance 
that the contract was made on January 25 or 26, 1972; that the 
cattle shipped to Iowa were not the same cattle which had been 
inspected by respondent; that the load of cattle shipped to Iowa 
contained unmerchantable cattle; that the contract was for im- 
mediate delivery; that the contract called for Fred Sweet to sort 
and load the cattle; that the cattle had been promptly rejected, 
and that Sweet had directed respondent to sell the cattle for 
complainant’s account. The respondent requested an oral hearing. 


An oral hearing was conducted on September 19, 1973, in Sioux 
City, Iowa, before Michael T. Murphy of the Office of the General 
Counsel of this Department. Complainant was represented by 
Wayne M. Graham, Esq., Kansas City, Missouri, and respondent 
was represented by Mr. James F. Clark of Sioux City, lowa. Fred 
J. Sweet and James F. Clark testified. One exhibit was admitted 
into evidence. 
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FINDINGS OF FACT 


1. Complainant Allan C. Driver of West Friendship, Maryland 
was at all times material herein engaged in the business of a 
market agency and dealer, buying and selling livestock in com- 
merce on commission and for his own account, and was so 
registered with the Secretary of Agriculture under the Act. 


2. Respondent Glenn F.. Clark d/b/a Clark Cattle Company, of 
Sioux City, Iowa, was at all times material herein engaged in the 
business of a market agency, buying livestock on commission, 
and a dealer, buying and selling livestock for his own account, in 
commerce, and was so registered with the Secretary of 
Agriculture under the Act. 


3. Fred J. Sweet of Elizabeth City, North Carolina, not a party 
herein, was at all times material herein engaged as a cattle 
salesman for complainant Allan C. Driver, and as the owner and 
operator of a livestock trucking business. 


4. In early February, 1973 Sweet met respondent Glenn F. 
Clark at the Baltimore airport and took him to several farms in 
North Carolina to look at and bid on cattle. It was agreed that 
complainant would receive a commission on the cattle which Clark 
purchased. 


5. Respondent Glenn F. Clark bid on and subsequently pur- 
chased 92 head of steers and 58 head of heifers at the J. B. Bell 
farms. On February 17, 1972, these cattle were loaded and 
shipped to Sioux City, Iowa where they were accepted and 
promptly paid for. 


6. Respondent Glenn F. Clark negotiated and purchased 70 
head of heifers at the Garland Berry farm, Fairfield, North 
Carolina. On or about February 24, 1972, 70 head of heifers were 
loaded at the Berry farm onto a truck owned by Sweet and 
delivered to respondent in Iowa a couple of days later. Neither 
respondent Clark nor Sweet was present when the 70 head of 
heifers were loaded at the Berry farm and the truck driver, em- 
ployed by Sweet, had been instructed only to “load one load of 
heifers.” 


7. Respondent did not sell this load of cattle to his customers, 
but sold them through the auction sale of the Norfolk Livestock 
Market, Inc., Norfolk, Nebraska, on or about March 9, 1972. 


8. Respondent’s payment to complainant for the 70 head of 
Berry heifers, was short of the agreed purchase price by 
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$3,591.72. 


9. The complaint was filed within 90 days of accrual of the 
cause of action alleged herein. 


CONCLUSIONS 


It is undisputed that respondent Glenn F. Clark visited the 
Garland Berry farm with complainant’s salesman Fred J. Sweet 
and agreed to buy a load of cattle for a certain price per hun- 
dredweight plus a commission for complainant and the cost of 
trucking, and later received a load of cattle, sold them through an 
auction, and remitted the net proceeds to complainant, which 
amounted to $3,591.72 less than was due under the agreement. 
The issue in the case is whether respondent was justified in 
refusing to pay more. 

Sweet testified at the oral hearing that Berry did know how 
many heifers he owned but believed that he had about 80, and 
that Berry also owned some yearlings. 


Sweet also testified in substance that Berry’s farm was about 
1500 or 1800 acres, near the seacoast and below sea level, and so 


muddy when there is rain as to make it impossible to drive a truck 
to where the cattle are, load it, and get it out again. Sweet 
testified that there was ‘‘a lot of rain” at that time; he described 
the Berry farm as “belly deep in mud’’ when he and respondent 
were there. Sweet also testified in substance that anyone buying 
cattle from Berry understands that delivery is entirely dependent 
on the weather. 


Sweet also testified that respondent Glenn F. Clark agreed to 
buy ‘‘a gate cut,” that is, the first truckload of heifers that it 
would be possible to load onto a truck on Berry’s farm, but no 
yearlings. Sweet instructed his driver only to “load one load of 
heifers’ and did not accompany the driver when he went to get 
them. 


Respondent in an affidavit (Exhibit B to the investigation 
report) stated in substance that respondent had seen certain cattle 
at the Berry farm and agreed to buy the cattle he saw, to be 
loaded out promptly, with Sweet present at the time and place of 
loading to ensure that the cattle loaded, were the same as the 
cattle respondent had seen. However, the only persons other than 
Sweet who were present when the agreement was made, were 
Garland Berry and respondent, neither of whom testified at the 
hearing. 
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Respondent in his said affidavit also stated in substance that he 
had communicated to Sweet a timely rejection of the animals 
which were delivered, and that Sweet had in substance instructed 
him to sell them for complainant’s account and remit the net 
proceeds, and that this had been done. Sweet in his testimony at 
the oral hearing contradicted this. 


There is irreconcilable direct conflict between Sweet’s 
testimony at the oral hearing, and respondent’s affidavit in the 
investigation report. Generally speaking, testimony at an oral 
hearing is entitled to greater weight than an affidavit. Also, 
Sweet’s testimony was credible and not contradicted by any 
testimony at the oral hearing except hearsay. On this basis we 
take Sweet’s version of the facts as true. Thus complainant has 
established that respondent Glenn F. Clark has failed to pay in 
full for livestock purchased in commerce, which has been held 
many times to be an example of an unjust practice prohibited by 
the Act, on the basis of which reparation may be awarded. 
Jackson v. Carte & Whitt, 32 A.D. 1129 (19738). 


It is undisputed that respondent Glenn Clark was taken to the 
Berry farm by complainant’s salesman Sweet, and that 
respondent negotiated the transaction directly with Berry, 
complainant’s role in the transaction being that of a ‘“‘spotter’’ or 
“‘broker’’ or “‘go-between’’ compensated on a commission basis. 
Complainant at all times material herein was registered with the 
Secretary of Agriculture and engaged in business as a market 
agency and dealer buying and selling livestock on commission and 
for his own account. Sweet’s employee hauled the cattle from 
Berry’s farm to respondent’s place of business. Berry signed an 
affidavit which complainant introduced into evidence at the 
hearing. 


“Since a broker is usually given only such authority as is com- 
mensurate with the duty of negotiating a deal, he is generally 
deemed to have no implied power to receive payment in behalf of 
his employer, and a debtor of the latter making such payment 
does so at the risk of having to pay again in case the broker 
defaults. An exception to the foregoing rule prevails where the 
broker is clothed with the indicia of authority to receive payment, 
as where he is entrusted with possession of the goods to be sold or 
where the principal is not disclosed. 


Of course, if a broker is expressly authorized to receive the 
purchase money in behalf of his principal, payment to him is a 
complete discharge, but where the authority of the broker has 
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been revoked, payment by the purchaser to the broker in spite of 
notice from the principal not to do so does not discharge the 
debtor.”” 12 Am Jur 2d 832, Brokers § 79. 

“If * * * an agent, even though he discloses his principal, in 
contracting for his principal, executes the contract in his own 
name or in such manner as to make it his personal contract, the 
third person becomes liable to the agent on the contract. The 
agent may, in such case, sue in his own name to enforce the 
contract or rights arising thereunder.” 3 Am Jur 2d 665, Agency 
§ 305. 


Notwithstanding that complainant was not the seller of the 
cattle, we think that complainant was entitled to collect for the 
cattle on behalf of his principal, Garland Berry. 


This decision and order is the same as a decision and order by 
the Secretary of Agriculture, being issued pursuant to delegated 
authority, 37 F.R. 28475, as authorized by Act of April 4, 1940, 
54 Stat. 81, 7 U.S.C. 450c-450g. It constitutes ‘‘an order for the 
payment of money” within the meaning of section 309(f) of the 
Act (7 U.S.C. 210). 


That section provides that if respondent Glenn F. Clark does 
not comply with this order within the time limit in this order, 
complainant Allan C. Driver may within one year of the date of 
this order file in the District Court of the United States for the 
District in which he resides or in which is located the principal 
place of business of the respondent, or in any State Court having 
general jurisdiction of the parties, a petition setting forth briefly 
the causes for which he claims damages and this order in the 
premises.* That section further provides that such suit in the 
District Court shall proceed in all respects like other civil suits for 
damages except that the findings and orders herein shall be prima 
facie evidence of the facts herein stated, and the petitioner shall 
not be liable for costs in the District Court nor for costs at any 
subsequent stage of the proceedings unless they accrue upon his 
appeal. That section further provides that if the petitioner finally 


*It is requested that copies of all pleadings filed by any party in any such suit, be 
filed with the Hearing Clerk, United States Department of Agriculture, 
Washington, D.C. 20250, for inclusion in the file on this reparation proceeding. 
It is further requested that if the construction of the Act or the jurisdiction to 
issue this order, becomes an issue in any such suit, prompt notice of such fact 
be given to the Office of the General Counsel, United States Department of 
Agriculture, Washington, D.C. 20250. 
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prevails shall be allowed a reasonable attorney’s fee to be taxed 
and collected as a part of the costs of the suit. 


On applications for reopening hearings, for rehearings or 
rearguments of proceedings, or for reconsideration of orders, see 9 
CFR 202.57 and 202.21. 


On respondent’s right to judicial review hereof see Maly 
Livestock Commissionv. Hardin et al., 446 F.2d 4, 30 A.D. 1063 
(8 C., 1971). On complainant’s right to judicial review hereof, see 
United States v. I.C.C., 337 U.S. 426. 


ORDER 


Respondent Glenn F. Clark shall pay to complainant Allan C. 
Driver, within 30 days of the date of this Order, the sum of 
$3,591.72 plus interest thereon at the rate of 8 percent per annum 
from April 1, 1972 until paid. 


Copies hereof shall be served on the parties. 


(No. 15,801) 


In re La VERN E. Sirtva and Ernest L. Sitva. P&S Docket No. 
4822. Decided May 24, 1974. 


Order modifying effective date of prior suspension 


This order is issued in accordance with the facts and circumstances set forth 
herein. 


Decision by John A. Campbell, Administrative Law Judge. 


On April 22, 1974 a Consent Order was issued in this proceeding 
which among other things suspended respondents as registrants 
under the Packers and Stockyards Act (7 U.S.C. 181 et seq.) fora 
period of time as specified in such order. It was further stated 
therein that the “order shall become effective on the sixth day 
after service upon respondent.’’ Service having been obtained on 
April 26, 1974, the order became effective May 2, 1974. 


Subsequently a motion was filed on May 17, 1974 by com- 
plainant, on behalf of complainant and respondents, to reschedule 
the effective date of the suspension period from May 2, 1974 to 
June 5, 1974. 





KEITH CARR ‘677 
Cite as 33 A.D. 677 


There being an agreement by the parties, the motion is hereby 
granted and the period of suspension specified in my order of 
April 22, 1974 shall begin on June 5, 1974. 


(No. 15,802) 


In re KeitH Carr. P&S Docket No. 4929. Decided May 29, 1974. 


Consent order — Sanction 


Respondent has consented to the issuance of the order herein against him for 
violations of the Act and regulations in failing to meet the bonding require- 
ments of the Act and issuing insufficient funds checks or drafts in purported 
payment for livestock purchased in commerce. Respondent is suspended as 
a registrant under the Act for a period of 7 days and thereafter until he is in 
full compliance with the bonding requirements thereof. 


John E. Ford, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on March 15, 1974, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture, charging that 
respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Keith Carr, hereinafter referred to as the respondent, is 
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an individual with his principal place of business located at 212 
Birch Street, Perry, Oklahoma 73077. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying livestock in 
commerce on a commission basis, and as a dealer; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondent was notified by certified mail on or about Oc- 
tober 31, 1973, that if he continued his livestock operations 
without bond coverage as required under the Act and the 
regulations, he would be in violation of section 312(a) of the Act 
and sections 201.29 and 201.30 of the regulations promulgated 
thereunder. Notwithstanding such notice, respondent has 
engaged in the business of a market agency, buying livestock on 
commission in commerce, and as a dealer, without filing and 
maintaining a reasonable bond or its equivalent, as required under 
the Act and the regulations. 


3. (a) Respondent in connection with his operations as a dealer 
on or about the dates and in the transactions set forth below, 


purchased livestock in commerce, and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 


Date of Date of No. of Head Purchased 
Purchase Check & Species Amount From 
11/02/73 11/02/73 52 cattle $19,419.66 Okla. Auction Yards, 
: Hominy, OK 
11/14/73 11/14/73 16 cattle 3,643.59 Perkins “Y’’ LS Auc- 
tion, Perkins, OK 
11/21/73 11/21/73 23 cattle 11,030.11 ' = E 
11/17/73 11/17/73 17 cattle 4,669.28 Covington, Comm. Sales 
CNG Covington, 
Oklahoma 
10/03/73 Unknown 12,000.00 James Frickenschmidt 
Covington, Okla. 
11/24/73 18 cattle 3,250.00 9 
(b) As of December 11, 1973, there remained unpaid by the 


respondent a total of $36,895.16 for the livestock set forth above. 


By reason of the facts set forth in findings of fact two herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
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(9 CFR 201.29, 201.30). 


By reason of the facts set forth in findings of fact three herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. engaging in business in commerce in any capacity for 
which bonding is required under the Act and the regulations 
without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations; 


2. issuing drafts and/or checks in payment for livestock 
purchased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such drafts and/or checks; and 


3. failing to pay, when due, the full purchase price of 
livestock purchased in commerce. 


Respondent is suspended as a registrant under the Act for a 
period of 7 days, and thereafter until he complies fully with the 
bonding requirements under the Act and the regulations. When 
respondent has complied with such requirements, a supplemental 
order will be issued in this proceeding terminating this suspen- 
sion. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof should be served upon 
the parties. 


(No. 15,803) 


In re A. C. Reuscuer. P&S Docket No. 4934. Decided May 30, 
1974. 


Consent order — Sanction 
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Respondent has consented to the issuance of the order herein against him for 
violating the Act and regulations in connection with the issuance of in- 
sufficient funds checks or drafts and failing to meet the financial require- 
ments of the Act. Respondent is suspended as a registrant under the Act 
for a period of 14 days and thereafter until he is no longer insolvent. 


Rodney Strebb, for complainant. 
Gene G. Walton, Lodi, Cal., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packer and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), hereinafter referred to as the Act, instituted by 
complaint filed on April 2, 1974, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture, charging that the financial condition of the 
respondent does not meet the requirements of the Act and that 
the respondent has wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which he admits the 
jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the rules of practice (9 CFR 202.1 et seq.) and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order 
consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) A. C. Reuscher, hereinafter referred to as the respond- 
ent, is an individual with his principal place of business located 
at Lodi, California 95240. 


(b) Respondent, at all times material herein, was: 


(1) engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities as of October 31, 1973, 
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exceeded his current assets. As of October 31, 1973, respondent 
had current liabilities totaling $142,385.51 and current assets 
totaling $34,364.80 resulting in an excess of current liabilities 
over current assets of $108,020.71. 


(b) Respondent’s current liabilities as of November 30, 
1973, exceeded his current assets. As of November 30, 1973, 
respondent had current liabilities totaling $110,897.56 and 
current assets totaling $1,672.82 resulting in an excess of current 
liabilities over current assets of $109,224.74. 


(c) Respondent’s current liabilities as of December 31, 1973, 
exceeded his current assets. As of December 31, 1973, respondent 
had current liabilities totaling $101,121.06 and current assets 
totaling $1,630.71 resulting in an excess of current liabilities over 
current assets of $99,490.35. 


(d) Respondent’s current liabilities presently exceed his 
current assets. 


3. Respondent, during the period from on or about October 31, 
1973, through on or about December 31, 1973, engaged in 
business as a dealer in commerce, notwithstanding the fact that 
during such period his current liabilities exceeded his current 
assets. 


4. (a) Respondent, on or about the dates and in the trans- 
actions set forth below, purchased livestock in commerce and 
failed to pay, when due, the full amount of the purchase price of 
such livestock. 


Date of 

Purchase No. of Head Amount Purchased At 

10/13/73 88 cattle $21,841.77 Riverbank Livestock Auction Yard, 
Riverbank, California 

11/16/73 40 cattle 10,111.63 Atwater Livestock Auction Co. 
Atwater, California 

11/17/73 79 cattle 16,065.31 Riverbank Livestock Auction Yard, 
Atwater, California 

11/20/73 71 cattle 13,364.49 Cattle Palace Auction, Inc., 
Elk Grove, California 

11/21/73 48 cattle 9,592.58 Cattlemen’s Livestock Market, 
Galt, California 

11/23/73 12 cattle 2,653.29 Atwater Livestock Auction Co. 
Atwater, California 

11/27/73 87 cattle 19,291.58 Cattle Palace Auction, Inc., 
Elk Grove, California 

11/28/73 100 cattle 17,068.10 Cattlemen’s Livestock Market, 
Galt, California 
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(b) As of January 11, 1974, there remained unpaid by the 
respondent a total of $99,809.38 for the livestock set forth in (a) 
above. 


5. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below 
purchased livestock in commerce, and in purported payment 
therefor, issued checks which either were returned unpaid by the 
bank upon which they were drawn because respondent did not 
have sufficient funds on deposit in the account upon which such 
checks were drawn, or, as of February 11, 1974, remained in the 
bank for collection and have not been paid. 


Date of Date of Amount of 
Purchase Check No. of Head Check Purchased At 
10/13/73 10/13/73 88 $21,841.77 Riverbank Livestock 
Auction Yard 
Riverbank, California 
19/1 7713" “F1/TA77TS 16,065.31 Riverbank Livestock 
Auction Yard 
Riverbank, California 
11/20/73 11/20/73 13,364.49 Cattle Palace Auction, 
Inc., Elk Grove, 
California 
11/21/73 _ 11/21/73 9,592.58 Cattlemen’s Livestock 
Market, Galt, California 
11/27/73 11/27/73 19,921.58 Cattle Palace Auction, Inc. 
Elk Grove, California 
11/28/73 11/28/73 17,068.10 Cattlemen’s Livestock 
Market, Galt, California 
12/04/73 12/04/73 22 2,985.12 Cattle Palace Auction, Inc. 
Elk Grove, California 


6. Respondent, in connection with his business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in his business in that 
respondent failed to keep and maintain monthly reconciliations of 
bank accounts and a general ledger of accounts showing assets, 
liabilities, and net worth. 


CONCLUSIONS 


By reason of the facts as found in Findings of Fact 2 herein, 
respondent’s financial condition does not meet the requirements 
of the Act (7 U.S.C. 204). 


By reason of the facts as found in Findings of Fact 3 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)). 
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By reason of the facts as found in Findings of Fact 4 and 5 
herein, respondent has wilfully violated section 312(a) of the Act 
(7U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts as found in Findings of Fact 6 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, his agents and employees, directly or through any 
corporate or other device, in connection with his operations as a 
dealer, shall cease and desist from: 


1. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


2. Issuing checks in payment for livestock purchased in 


commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks. 


3. Operating as a dealer while his current liabilities exceed his 
current assets. 


Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in his 
business as a dealer subject to the Act including, monthly 
reconciliations of bank accounts, and a general ledger of accounts 
showing assets, liabilities, and net worth. 


Respondent is suspended as a registrant under the Act for a 
period of 14 days and thereafter until he demonstrates that he is 
no longer insolvent. When respondent demonstrates that he is no 
longer insolvent, a supplemental order will be issued in this 
proceeding terminating this suspension, after the expiration of 
the 14 days. 


Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. Copies hereof shall be served upon the 
parties. 
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(No. 15,804) 
In re Wiwsert A. Nicuotson and Donatp A. EBERSOLE. P&S 
Docket No. 4842. Decided May 31, 1974, with respect to 
Wilbert A. Nicholson. 


Consent order — Cease and desist 


Respondent Wilbert A. Nicholson has consented to the issuance of a cease and 
desist order against him for violating the Act and regulations in connection 
with the issuance of insufficient funds checks or drafts and the failure to 
properly keep accounts and records of the transactions involved in re- 
spondents’ business as a dealer under the Act. 


John Ford, for complainant. 
James Reese, Rock Falls, Ill., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed on August 10, 1973, 
by the Administrator, Packers and Stockyards Administration, 


United States Department of Agriculture, charging that 
respondents have wilfully violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 


Respondent Nicholson has filed an answer in which he admits 
the jurisdictional allegations set forth in the complaint, admits all 
the remaining allegations of the complaint, denies that any of 
respondent Nicholson’s admitted violations of the Act and the 
regulations are ‘‘wilful’’ violations, waives oral hearing and 
further procedure under the rules of practice (9 CFR 202.1 et 
seq.), and consents to the issuance of a specified order containing 
findings of fact and conclusions based upon the allegations of the 
complaint, the order to become effective on the sixth day after 
service upon respondent Nicholson. 


Complainant has recommended that the amended answer filed 
on behalf of respondent Nicholson denying ‘‘wilfullness’’ but 
admitting all other allegations be accepted as settlement of the 
above-captioned matter, and that the order consented to by 
respondent Nicholson be issued. 


FINDINGS OF FACT 
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1. (a) Wilbert A. Nicholson, Coleta, Illinois 61017, and Donald 
A. Ebersole, R.R. #3, Sterling, Illinois 61081, hereinafter referred 
to as the respondents, are partners d/b/a Wilbert A. Nicholson 
and Donald A. Ebersole, with their principal place of business 
located at Coleta, Illinois 61017. 


(b) Respondents at times material herein, were: 


(1) Engaged in the business of buying and selling 
livestock in commerce for their own account; and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. (a) Respondent’s current liabilities presently exceed their 
current assets. 


(b) As of May 1, 1973, respondents had current liabilities 
totaling $366,728.12 and current assets totaling $207,454.36, 
resulting in an excess of current liabilities over current assets of 
$159,273.76. 


3. Respondents, in connection with their operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce, and in purported payment 


therefor, issued checks or drafts which were returned unpaid by 
the bank upon which they were drawn because respondents did 
not have sufficient funds on deposit in the account upon which 
such checks or drafts were drawn. 


Date of Amount of 
Date of Check or No. of Head Purchased Check Draft or 


Transaction Draft and Species From No. Check 
3/08/73 86 cattle Sanders & 
Livestock 
3/27/73 Lexington, 
Kentucky 194 $ 63,449.98 
3/04/73 66 cattle e ’ 
3/11/73 67 cattle “ ™ 
3/15/73 96 cattle Sanders & 
Livestock 
Lexington, 
Kentucky 203 $110,417.52 
3/27/73 4/02/73 92 cattle os $3 
3/21/73 80 cattle 
3/14/73 54 cattle 
2/19/73 9 cattle 
3/19/73 45 cattle 
4/05/73 4/06/73 224 cattle WPH McFadden $ 55,323.40 
Estate Hardy, 
Arkansas 
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Date of Amount of 
Date of Check or No. of Head Purchased Check ODraftor 
Transaction Draft and Species From No. Check 


4/06/73 4/07/73 161 cattle WPH McFadden $ 37,650.00 
Estate Hardy, 
Arkansas 
4/07/74 4/09/73 178 cattle WPH McFadden $ 32,125.00 
1 horse Estate Hardy, 
Arkansas 


4. (a) Respondents, in connection with their operations as a 
dealer, on or about the dates and in the transactions set forth 
below and in findings of fact three above, purchased livestock in 


commerce and failed to pay, when due, the full purchase price of 
such livestock. 


Date of No. of Head 

Transaction Purchased From and Special Amount 

11/17/72 Donald W. Michael 111 Cattle $22,459.65 
Mount Solon, Virginia 

03/13/73 Carlisle Livestock 7 Cattle $ 2,126.30 
Market, Inc. 
Hagerstown, Maryland 

03/31/73 Saunders & Conley 74 Cattle $18,741.63 
Livestock Lexington, 
Kentucky 

04/03/73 Saunders & Conley 91 Cattle $21,819.82 
Livestock Lexington, 
Kentucky 

04/06/73 Claypool Sales, Inc. 24 Cattle $ 6,877.47 
Silver Lake, Indiana 

04/09/73 Joe Ault 14 Cattle $ 5,810.00 
Claypool, Indiana 


(b) As of May 1, 1973, there remained unpaid by the 
respondents a total of $347,315.19 for the livestock purchased in 
the transactions set forth in findings of fact three and four (a) 
above. 


5. Respondents, in connection with their business as a dealer, 
failed to keep accounts, records, and memoranda which fully and 
correctly disclosed all transactions involved in their business as a 
dealer under the Act in that the respondents failed to keep and 
maintain: 

(1) General ledger of accounts showing assets, liabilities income, ex- 
penses, and net worth; 
(2) Cash receipts journal; 


(3) A daily record of purchasers and sales; 


(4) Monthly reconciliations of their bank account; and 
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(5) Monthly inventory of livestock. 


CONCLUSIONS 


By reason of the facts set forth in findings of fact two, herein, 
respondent Nicholson’s financial condition does not meet the 
requirements of the Act (7 U.S.C. 204). 


By reason of the facts set forth in findings of fact three and four 
respondent Nicholson has violated section 312(a) of the Act (7 
U.S.C. 213(a)), and section 201.43(b) of the regulations (9 CFR 
201.43(b)). 


By reason of the facts set forth in findings of fact five herein, 
respondent Nicholson has violated section 401 of the Act (7 
U.S.C. 221). 


Inasmuch as respondent Nicholson has consented to the 
issuance of the order set forth below, and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent Wilbert A. Nicholson shall cease and desist from: 


1. issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks or drafts; 


2. failing to pay, when due, the full payment price of livestock 
purchased in commerce; and 


3. failing to keep and maintain accounts, records, and 
memoranda which fully and correctly disclose all transactions 
involved in his business as a dealer subject to the Act including a 
general ledger of accounts, a daily record of livestock purchases 
and sales, a cash receipts journal, a complete and accurate record 
of checks issued, a livestock inventory, and a monthly recon- 
ciliation of his dealer bank accounts. 


Respondent Nicholson is suspended as a registrant under the 
Act until he demonstrates that he is no longer insolvent. When 
respondent demonstrates that he is no longer insolvent, a sup- 
plemental order will be issued in this proceeding terminating this 
suspension. 


This order shall become effective on the sixth day after service 
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thereof upon respondent Nicholson. Copies hereof should be 
served upon the parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 15,805) 


J. Ep Frost d/k/a Ep Frost d/b/a SPRINGFIELD SOUTHWEST LIVE- 
stock Comm. Co., also d/b/a Ep Frost CattLe Company v. 
Union Stock Yarps Company, Inc. P&S Docket No. 4872. 
In order issued May 1, 1974, by Donald A. Campbell, 


Judicial Officer. 
(No. 15,806) 
Rosert ANDERSON and CHARLES ANDERSON v. R. W. HERmM d/b/a 
Tue Dick Herm Firm. P&S Docket No. 4882. In order issued 
May 31, 1974, by Donald A. Campbell, Judicial Officer. 


DISMISSAL — ON AUTHORIZATION OF COMPLAINANT 


(No. 15,807) 
B. J. VANDE BERG d/b/a WEsTERN STATES CATTLE Co. v. DWAIN 


E. Spatz. P&S Docket No. 4826. In order issued May 24, 
1974, by Donald A. Campbell, Judicial Officer. 


TERMINATION OF SUSPENSION 


(No. 15,808) 


In re Marvin Bynum. P&S Docket No. 2957. In order issued 
May 13, 1974, by Donald A. Campbell, Judicial Officer. 
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Default 


Escospar, E. di., Jr. v. Davin Hotton Propuce. PACA 
Docket No. 2-2850. Contract — failure to sustain 
allegation of breach of — Dismissal 


Fasrizio, Grorce R. v. Mitrorp Packine Co., 
PACA Docket No. 2-3331. Default 
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Perishable Agri. Commodities Act, 1930 — Cont. 


Fiesta Farms CoopERATIVE v. HappAD & Sons BROKERAGE. 
PACA Docket No. 2-3349. Default 


Fiesta Farms CoopERATIVE v. Happap & Sons BROKERAGE. 
PACA Docket No. 2-3350. Default 


FRIESEN, Dan E. v. CoMMERCIAL Propuce, Inc. PACA 
Dotket NO. 2-332 7. PISMO 6cks cs nce ce cctes ese MurerEmia a Ck hee 733 


G. I. Propuce Company, Inc. v. CLAuDE-BAILEY PRoDUCE 
Co. PACA Docket No. 2-3346. Default 


GARDEN STATE Farms, Inc. v. FRANK Fappis. PACA 
Docket No. 2-3361. Default 


GENERAL Potato & Onion Distrisutors, Ltp. v. CHAs. 
Rin1's Sons, Inc. PACA Docket No. 2-3306. Default 


Genie Company, THE v. Wm. Turino Co., Inc. PACA 
Docket No. 2-3034. Broker — Burden of proof sus- 
tained — Brokerage fees — entitlement to — Repara- 


GrirFIN-HoLtpER Co. v. Jackson Tomato Co. PACA 
Docket No. 2-3319. Default 


Growers Propuce v. Star Propuce. PACA Docket No. 
2-3134. Contract terms — precooling agreement — 
breach of — Failure to prove damages resulting 
from breach — Reparation for full contract price 


Counterclaim — Damages — Burden of proof — 
failure to sustain — Dismissal 


Hanna, Timotuy, d/b/a TimotHy Hanna & AsSOcIATES 
a/d/b/a HyprocuLtturE oF CatirorniA, a/d/b/a 
ADVERTISING DispLay Associates. PACA Docket No. 
2-3133. Purchase price — failure to pay when due — 
wilfull, flagrant and repeated violations — Publica- 
tion of facts 


Hetms Potato Co. v. Stan’s Fruit Market. PACA 
Docket No. 2-3353. Default 


Hoversen & Sons v. Ditty PicktE Co. PACA Docket No. 
2-3305. Default 


HussBarpb, WituiaAM B. v. Davita Distrisutine Co., Inc. 
PACA Docket No. 2-3347. Default 
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Perishable Agri. Commodities Act, 1930 — Cont. 


Hunter Bros. Inc. v. Bret’s Foops, Inc. PACA Docket 
No. 2-3329. Default 


HuntsvittE Propuce Company, Inc. PACA Docket No. 
2-3119. Agreed purchase prices — failure to pay when 
due — wilful, flagrant and repeated violations — 
Sanction 


IntER Harvest, Inc. v. Pierson Propuce, Inc. PACA 
Docket No. 2-3348. Default 


J. A. Woop Company v. JERRY COVINGTON BROKERAGE 
Co. PACA Docket No. 2-3325. Default 


J. H. Srroer Potato Company v. Gaia Bros. Propuce 
Co., Inc. PACA Docket No. 2-3307. Default 


JoHN Manninc & Co., INc. v. JERRY CovINGTON BROKERAGE 
Co. PACA Docket No. 2-3326. Default 


Koyama Farms v. JAcKSON Tomato Co. PACA Docket No. 
2-3318. Default 


LAMANTIA-CULLUM-CoLLIER & Co. INc. v. J. S. Kassour 
& Son, Inc. PACA Docket No. 2-3310. Default 


LEONARDO Grasso Sons v. Ray FLEMMING Fruit SALES, 
Inc. PACA Docket No. 2-3314. Default 


Lovety Farms, Inc. v. STILLMAN Propuce Co., 
PACA Docket No. 2-3304. Default 


MogJonniER & Sons, Inc. v. J. R. Frint Company, Inc. 
PACA Docket No. 2-3090. Contract — Absence of 
— no contractual liability — Dismissal 


Prevailing party — Recovery of fees and expenses 
in connection with oral hearing — Reparation for 
against complainant 


Moore, Tuomas E. v. Cuas. Rini’s Sons, Inc. PACA 
Docket No. 2-3364. Default 


NIELSEN, INGVALD v. Bic STONE CanninG Company. PACA 
Docket No. 2-556. Settlement between parties — Dis- 
missal 
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Perishable Agri. Commodities Act, 1930 — Cont. 


NussBAUMER, FRED v. C. W. Roserts & Sons, Inc. and 
C. W. Roserts. PACA Docket No. 2-1797. Agent — 
terms of agreement — Accounting — failure to 
account for or to remit on some shipments — Dam- 
ages — Reparation against C. W. Roberts & Son, 
Tie. 00:5.c TCRREENADS 6 EDEN RBH AC TR CURIOUS 6 9v 6 BOT oo ics es 712 


Jurisdiction — lack of — Dismissal as to respondent 
C. W. Roberts, an individual 


Counterclaim — Evidence — insufficiency of — 
Dismissal 


Oxray Propuce Co. v. Hitttop Propuce. PACA Docket 
No. 2-3342. Default 


ONEONTA TRADING CoRPORATION v. CHAs. Run's Sons, 
Inc. PACA Docket No. 2-3341. Default 


Park River Potato Co., Inc. v. JAcKsSOoN Tomato Co. 
PACA Docket No. 2-3367. Default 


PHILADELPHIA Propuce Crepit & COLLECTION BuREAU uv. 
J. K. McCutton, Jr. PACA Docket No. 2-3339. 


Default 


Puittirs Foop BRoKERAGE, Inc. v. RoEN ORCHARDS. 
PACA Docket No. 2-3321. Default 


R. T. ENGLuNp Company v. J. S. Kassour & Son, Inc. 
PACA Docket No. 2-3328. Default 


Roork’s Farm Suppty, Inc. v. Bret’s Foops, Inc. PACA 
Docket No. 2-3352. Default 


Sauinas & Hazzarp Propuce Co., Inc. v. MAaurE So.t 
Co., and/or Los ANceELtes Cuit1 Housz. PACA 
Docket No. 2-3125. Dismissal — settlement be- 
tween parties 


S1 S1 Fruit Distrisutors, Inc. v. PAN AMERICAN GROWERS, 
Inc. PACA Docket No. 2-3343. Default 


SEALD-SwWEET Sates, Inc. v. CuHas. Rini’s Sons, Inc. 
PACA Docket No. 2-3363. Default 


SMELTZER OrcHARD ComMPANY v. BRrRaDLEy’s Pigs, Inc. 
PACA Docket No. 2-3316. Default 


Spapa DistrisuTtinG Co., Inc. v. CuHas. Rini’s Sons, Inc. 
PACA Docket No. 2-3340. Default 
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Perishable Agri. Commodities Act, 1930 — Cont. 


TRAUTMAN Bros. Co. Or Larepo, Texas, Inc. v. McDon- 
NELL & BLANKFARB. PACA Docket No. 2-3139. 
Contract — allegation of breach unsustained — Con- 
tract price — failure to pay — Reparation 


Wasupurn Porato Co. v. J. K. McCutton, Jr. PACA 
Docket No. 2-3338. Default 


WaAsHINGTON RHUBARB GROWERS ASSN. vV. BRADLEY’S 
Pies, Inc. PACA Docket No. 2-3317, Default 


(No. 15,809) 


Growers Propuce v. Star Propuce. PACA Docket No. 2-3134. 
Decided May 1, 1974. 


Contract — precooling agreement — breach of — Failure to prove damages 
resulting from breach — Reparation 


Where there was a specific agreement between the parties that the apricots in 
issue be precooled and complainant failed to provide precooling for a portion 
thereof, complainant breached the contract. However, respondent, having 
accepted said produce and failing to prove any damages resulting from 
complainant’s breach, is liable to complainant for the full contract price of 
the apricots in the amount of $2,167.50 for which reparation is awarded. 


Counterclaim — Damages — Burden of proof — failure to sustain — 
Dismissal 


Where respondent failed to sustain its burden of proof as to damages resulting 
from complainant’s breach, the counterclaim is dismissed. 


Joe J. Yasake, Oakland, Cal., for complainant. 
Richard L. Amato, Portland, Oregon, for respondent. 
George S. Whitten, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $2,167.50 in 
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connection with the shipment of 500 boxes of apricots in interstate 
commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. The answer included a 
counterclaim for $611.00. Complainant filed a reply denying 
liability on the counterclaim. 


Since the amount of damages claimed in either the complaint or 
counterclaim does not exceed $3,000, the shortened procedure 
provided in section 47.20 of the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to this procedure, the parties were given the 
opportunity to file verified statements. However, neither party 
did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, Growers Produce, whose 
address is 380 3rd Street, Oakland, California. At the time of the 
transaction involved herein complainant was licensed under the 
Act. 


2. Respondent is an individual, James Polly, doing business as 
Star Produce, whose address is 3562 N. E. 121st Avenue, Port- 
land, Oregon. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


3. On or about July 5, 1972, in the course of interstate com- 
merce, complainant sold and delivered to respondent 500 boxes of 
apricots at a price of $2,167.50 f.o.b., and 40 boxes of apples at a 
price of $220 f.o.b. There was an express agreement between the 
parties that the apricots were to be precooled. However, only 165 
boxes of the apricots were actually precooled prior to shipment. 


4. On July 5, 1972, the above produce was transported by 
respondent James Polly in his own truck, from Oakland, 
California to Portland, Oregon. The produce was stored in a cooler 
the evening of July 5, 1972, and was sold to various parties over a 
period of the next several days. 


5. On July 11, 1972, at 1:50 p.m. 282 boxes of the apricots 
involved herein were inspected at the place of business of Fred 
Meyer, Inc., Portland, Oregon. The federal inspection showed the 
following results in relevant part: 
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Where inspected: Receiver’s sotre. 

Condition of load and containers: Stacked at above location. 

Condition of pack: Generally well filled, corrugated paper liners. 

Temperature of produce: Not taken. 

Condition: Mostly firm, some firm ripe, few hard. 

Ground: Mostly turning yellow to yellow, some orange, few light 
green. From 24 to 58 percent, average 42 percent brown 
rot in advanced stages. 


6. An informal complaint was filed on January 26, 1973, which 
was within nine months after accrual of the cause of action herein. 


CONCLUSIONS 


Complainant seeks to recover the full purchase price of 
$2,167.50 for the apricots bought by respondent. Respondent 
contends that complainant breached the contract of sale by failing 
to precool 335 boxes of the apricots and that the apricots were not 
in suitable shipping condition as evidenced by their deteriorated 
condition on arrival at destination. 


Complainant does not deny that there was a special agreement 
that the apricots be precooled. However, complainant’s president, 
George W. Ushijima, stated in the sworn complaint that an 
employee of the complainant, Mr. Mits Ikeda, asked respondent 
when the apricots were loaded whether the 335 boxes of apricots 
which were not precooled could reach the point of destination in 
satisfactory condition without such precooling. Complainant’s 
president stated that ‘‘respondent opened several of the boxes and 
examined the fruit, and stated that the trip to Portland would 
take only twelve hours, and that precooling would not be 
necessary. This took place in the presence of Mr. John Chiala, Co- 
owner of Fountain Oaks Ranch, and the Assistant Invoice Clerk 
of complainant, Mr. Ned Isokawa.’’ Respondent James Polly, 
who was admittedly present when the apricots were loaded on his 
truck, denies the statement made by complainant’s president. 
Polly states in his sworn answer that he did not know that the 335 
boxes of apricots had not been precooled and that he did not 
inspect any of the apricots prior to their being loaded on his truck. 
There is no indication in the record that complainant’s president 
was present on the occasion of the apricots being loaded on to 
respondent’s truck. Complainant submitted no statements in 
support of its contentions from the persons who were alleged by 
complainant’s president to have been present at the loading of the 
apricots. We therefore conclude that there was a _ specific 
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agreement that the apricots be precooled and that the respondent 
did not inspect the apricots prior to their being loaded on the 
truck. 


Respondent sought to establish his contentions as to the 
deteriorated condition of the apricots on arrival by submitting six 
statements from persons who either saw the fruit or were involved 
in its disposition. Although several of the statements were 
acknowledged before a notary only one was sworn to. The 
statements contained generalized opinions as to the condition of 
the apricots. It is not clear in some of the statements at what time 
the apricots were viewed by the person making the statement. 
Three of the statements have attached, receipts from trash 
companies indicating that a portion of the apricots were dumped. 
Two of these receipts are dated July 15, and one is dated July 17, 
1972. The federal inspection was not made until July 11, 1972, or 
more than six days after arrival of the apricots. In one of the 
statements submitted by respondent a Mr. Harrison McKnight 
stated that he noticed that some juice was dripping out of the 
boxes of apricots onto the floor on the morning of July 6, 1972, 
and that he brought this to Mr. Polly’s attention. Since July 6, 
1972, was a Thursday it is apparent that Polly had ample op- 
portunity to request a federal inspection at that time; however, 
respondent did not request federal inspection until July 10. The 
inspection which was made on July 11 did not show temperatures 
for the apricots and indicated that the apricots were stacked in the 
receiver’s store. There is no indication that they had been under 
refrigeration. Without the benefit of an impartial inspection made 
soon after arrival of the apricots it is impossible for us to estimate 
the extent, if any, of damage present in the apricots on arrival. 
Thus, although we have found that complainant breached the 
contract of sale by failing to provide precooling for a portion of the 
apricots, respondent has not met his burden of proving any 
damages sustained by such breach. Since respondent accepted the 
apricots by taking possession of them he became liable for the full 
purchase price thereof. Respondent’s failure to pay such amount 
to complainant is a violation of section 2 of the Act. Since 
respondent’s counterclaim is predicated upon the same defenses 
raised by respondent in his answer to the complaint such coun- 
terclaim must be dismissed. 


ORDER 


Within thirty days from the date of this order, respondent shall 
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pay to complainant, as reparation, $2,167.50 with interest thereon 
at the rate of 8 % per annum from August 1, 1972, until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,810) 


In re Timotuy Hanna, d/b/a Timotoy Hanna & AssociaTEs 
a/d/b/a Hyprocutture Or Ca.irornis, a/d/b/a ApvErRTis- 
ING DispLay Associates. PACA Docket No. 2-3133. Decided 
May 7, 1974. 


Purchase price — failure to pay when due — wilful, flagrant and repeated 
violations — Publication of facts 


Where respondent wilfully, flagrantly and repeatedly violated the Act and 
regulations by failing to pay promptly and in full the agreed purchase 
prices of perishable agricultural commodities purchased, received and 
accepted in commerce, the facts and circumstances of such violations shall 
be published. 


Garrett B. Stevens, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a Complaint filed on September 27, 1973, 
by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the Complaint that respondent purchased, received 
and accepted 9 lots of vegetables, being perishable agricultural 
commodities, in interstate commerce, from Hydroculture, Inc., 
Glendale, Arizona, but failed to make full payment promptly of 
the agreed purchase prices to the seller in the amount of 
$25,830.45. 


A copy of the Complaint was served upon the respondent on 
October 2, 1973, which Complaint has not been answered. The 
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time for an Answer having expired and upon the motion of the 
Complainant for the issuance of a Decision, the following Decision 
and Order is issued without further procedure or hearing, pur- 
suant to Section 47.30(c) of the Rules of Practice (7 CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Timothy Hanna, is an individual doing 
business as Timothy Hanna & Associates, also doing business as 
Hydroculture of California, and also doing business as Ad- 
vertising Display Associates, whose last known mail address is 
Post Office Box 160, Hurricane, Utah 84737. 


2. Respondent is not licensed under the Act at the present 
time. Respondent was not licensed but was subject to license 
under the provisions of the Act at the time of the transactions 
involved and alleged herein. 


3. As set forth more fully in the Complaint, during the period 
March through May 1972, respondent purchased, received, and 
accepted in interstate commerce, from Hydroculture, Inc., 
Glendale, Arizona, 9 lots of vegetables, being perishable 
agricultural commodities, but failed to make full payment of the 
agreed purchase prices totaling $25,830.45. 


4. The seller listed above filed a formal reparation complaint 
against respondent. As a result on May 15, 1973, the Judicial 
Officer, issued a reparation award in PACA Docket No. 2-2718, in 
the amount of $25,830.45 plus $1,195.28 in additional fees that 
cover complainant’s hearing expenses. As of this date, this award 
remains unpaid. 


5. By notice in writing dated July 6, 1973, respondent was 
given the opportunity to demonstrate or achieve compliance with 
all lawful requirements of the Act. Respondent has failed to do so. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with 
respect to the 9 transactions as set forth in paragraph 3 of the 
Complaint constitute wilful, flagrant and repeated violations of 
Section 2 of the Act (7 U.S.C. 499b), for which the Order below is 
issued. 


ORDER 
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A finding is made that respondent has committed wilful, 
flagrant and repeated violations of section 2 of the Act (7 U.S.C. 
499(b)) and the facts and circumstances thereof shall be 
published. 


This order shall take effect from the 11th day after this decision 
becomes final.* 


Pursuant to the amended Rules of Practice governing 
procedures under the Act, this Decision will become final without 
further procedure 35 days after service hereof unless appealed to 
the Secretary by a party to the proceedings within 30 days after 
service as provided in Sections 47.37 and 47.39 of the amended 
Rules of Practice published in the Federal Register of November 
5, 1973 (88 F.R. 30444). 


Copies hereof shall be served upon the parties. 


(No. 15,811) 


In re Huntsvitt—E Propuce Company, Inc. PACA Docket No. 
2-3119. Decided May 10, 1974. 


Agreed purchase prices — failure to pay when due — wilful, flagrant and 
repeated violations — Sanction 


Where respondent wilfully, flagrantly and repeatedly violated the Act and reg- 
ulations in failing to pay promptly and in full for 196 lots of perishable 
agricultural commodities purchased, received and accepted in commerce, 
respondent’s license as a registrant under the Act is revoked. 


Dennis Becker, for complainant. 
Respondent pro se. 


Decision by Harry S. McAlpin, Administrative Law Judge. 


DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a Complaint filed on September 14, 1973, 


*The Decision and Order became final May 7, 1974.— Ed. 
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by the Director, Fruit and Vegetable Division, Agricultural 
Marketing Service, United States Department of Agriculture. It 
is alleged in the Complaint that respondent purchased, received, 
and accepted 196 lots of fruits and vegetables, all being perishable 
agricultural commodities, in interstate and foreign commerce, 
from 57 sellers, but failed to make full payment promptly of the 
agreed purchase prices to the sellers in the amount of $360,005.04. 


A copy of the Complaint was served upon respondent on 
September 19, 1973, which Complaint has not been answered. The 
time for an Answer having run, and upon the motion of the 
Complainant for the issuance of a Default Order, the following 
Decision and Order is issued without further investigation or 
hearing, pursuant to Section 47.30(c) of the Rules of Practice (7 
CFR 47.30(c)). 


FINDINGS OF FACT 


1. Respondent, Huntsville Produce Company, Inc., is an 
Alabama Corporation, whose last known mail address is 1301 
Hundley Drive, Huntsville, Alabama 35801. 


2. Pursuant to the licensing provisions of the Act, license No. 
711377 was issued to respondent on April 12, 1971, is presently 
valid and, is next subject to renewal on April 12, 1974. However, 
this license was suspended automatically on August 16, 1973, 
pursuant to the provisions of Section 7 of the Act (7 U.S.C. 499g), 
when respondent failed to satisfy a reparation award issued July 
11, 1973, in PACA Docket No. 2-3027. 


3. As set forth more fully in the Complaint, during the period 
October, 1972 through May, 1973, respondent purchased, 
received, and accepted 196 lots of fruits and vegetables, all being 
perishable agricultural commodities in interstate and foreign 
commerce, from 58 sellers, but failed to make full payment 
promptly of the agreed purchased prices totalling $360,005.04. 


4. Some of the sellers listed in paragraph 3 of the Complaint 
filed formal reparation complaints against respondent. As a 
result, the Judicial Officer issued reparation awards against 
respondent as set forth below: 


Seller PACA Docket No. Date Issued Amount 
Bodine Produce Company 2-3062 (32 A.D. August 3, 1973 $ 631.75 
Phoenix, Arizona al 

Bushman Brokerage, Inc. 2-3027 (32 A.D. July 11, 1973 $1,594.50 
Rosholt, Wisconsin 
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Seller PACA Docket No. Date Issued Amount 
Ralph Samsel Co. 2-3059 (32 A.D. August 2, 1973 $8,837.50 
El Centro, California 


5. On May 21, 1973, respondent filed a Petition in Bankruptcy 
in the United States District Court for the Northern District of 
Alabama, Northeastern Division, Case No. 12008 NE. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with 
respect to the 196 transactions as set forth in paragraph 3 of the 
Complaint constitute wilful, flagrant and repeated violations of 
section 2 of the Act (7 U.S.C. 499b), for which the Order below is 
issued. 


ORDER 


Respondent’s license is revoked. 


This Order shall become final on the 35th day after service 
hereof. 


This Order shall take effect on the 11th day after this decision 
becomes final.* 


Copies hereof shall be served upon the parties. 


(No. 15,812) 


B & K Propuce Co., Inc. v. SH1pper’s Service Co., Inc. PACA 
Docket No. 2-2686. Decided May 13, 1974. 


Broker — position as established — Allowances and advances — found to be 
authorized — Reparation for net amount due 


Where respondent was the broker for complainant in the transactions in issue 
and had complainant’s authorization to make advances, respondent is 
given credit for the advance of $399.20 freight charges and for brokerage in 
the amount of $1,218.04, for a total credit of $1,617.24. Deducting this 
total from the net proceeds of $3,304.69 which respondent collected and fail- 
ed to pay complainant, leaves $2,304.69 due and owing complainant, for 
which reparation is awarded. 


*The Decision and Order became final May 10, 1974.— Ed. 
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Complainant pro se. 
Respondent pro se. 
John C. Banks, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed against respondent on May 
24, 1972, complainant seeks reparation in the amount of $4,023.97 
which is alleged to be the balance due and owing from respondent 
for five shipments of watermelons purchased by respondent in the 
course of interstate commerce, after allowing credit to respondent 
for brokerage on other shipments in 1970 and 1971. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto denying 
that it purchased the watermolons from the complainant and 
alleging that it acted solely as a broker in these transactions. 
Respondent further claimed a setoff of $399.20 for an advance it 
had made to one of complainant’s truckers for freight on one of 
these transactions and a counterclaim in the aaount of $547.50 for 
freight on two shipments in 1970. Respondent admitted that it 
owed complainant $1,757.19 and alleged that it had tendered this 
amount. Respondent further requested an oral hearing. 


An oral hearing was held in Denver, Colorado on February 26, 
1974. Complainant was not represented at the _ hearing. 
Respondent was represented by Mr. C. A. Ripley, General 
Manager of Shipper’s Service Inc. Mr. Ripley testified on 
respondent’s behalf. The complaint was not offered in evidence at 
the hearing. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, B&K Produce Company, Inc., is a corporation 
whose address is P. O. Box 153, Mercedes, Texas. At the time of 


the transactions involved herein complainant was licensed under 
the Act. 


2. Respondent, Shipper’s Service Company, is a corporation 
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whose address is 165 Denargo Market, Denver, Colorado. At the 
time of the transactions involved herein respondent was licensed 
under the Act. 


3. On June 19, 1971 complainant shipped to Denver, Colorado 
a truckload of watermelons, and by shipper’s invoice No. 6395 
billed respondent for 42,600 pounds at $4.85 per hundredweight 
for a total of $2,066.10. 


4. The shipment of watermelons represented by invoice No. 
6395 weighed 41,980 pounds at destination, and was sold by 
respondent to the Denver Tomato Company at $4.85 per hun- 
dredweight on June 26, 1971, on which date respondent also 
issued a broker’s standard memorandum of sale. Respondent 
invoiced the buyer, and collected for the account of complainant 
the sum of $2,036.03. Pursuant to agreement between the parties 
herein, respondent was entitled to deduct freight and brokerage in 
the combined amount of $574.17, leaving a balance of $1,461.86 
which respondent has failed to remit in full to complainant. 


5. On June 19, 1971 complainant shipped to Denver, Colorado 
a truckload of watermelons, and by shipper’s invoice No. 6399 
billed respondent for 40,380 pounds at $4.95 per hundredweight 


for a total of $1,998.81. 


6. The shipment of watermelons represented by invoice No. 
6399 weighed 38,640 pounds at destination, and was sold by 
respondent to Safeway Stores at $4.95 per hundredweight on June 
22, 1971, on which date respondent also issued a broker’s stand- 
ard memorandum of sale. Respondent invoiced the buyer, and 
collected for the account of complainant the sum of $1,962.18. 
Pursuant to agreement between the parties herein, respondent 
was entitled to deduct freight and brokerage in the combined 
amount of $394.02, leaving a balance of $1,568.16 which 
respondent has failed to remit in full to complainant. 


7. On July 27, 1971 complainant shipped to Denver, Colorado a 
truckload of watermelons, and by shipper’s invoice No. 6476 
billed respondent for 45,360 pounds at $2.75 per hundredweight 
for a total of $1,247.40. 


8. The shipment of watermelons represented by shipper’s 
invoice No. 6476 weighed 43,640 pounds at destination and was 
sold by respondent to Federal Fruit and Produce Company at 
$2.75 per hundredweight on July 29, 1971, on which date 
respondent also issued a broker’s standard memorandum of sale. 
Respondent invoiced the buyer, and collected for the account of 
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complainant the sum of $1,091.00. Pursuant to agreement be- 
tween the parties herein, respondent was entitled to deduct 
freight and brokerage in the combined amount of $589.14, leaving 
a balance of $501.86 which respondent has failed to remit in full to 
complainant. 


9. On August 1, 1971, complainant shipped to Denver, 
Colorado a truckload of watermelons, and by shipper’s invoice 
No. 6480 billed respondent for 2,530 watermelons at 40 cents each 
for a total of $1,012.00. 


10. Upon arrival at destination, the watermelons represented by 
shipper’s invoice No. 6480 numbered 2,423, and were sold to 
Federal Fruit and Produce Company at 40 cents each on August 
5, 1971, on which date respondent also issued a broker’s standard 
memorandum of sale. Respondent invoiced the buyer, and 
collected for the account of complainant the sum of $692.20. 
Pursuant to agreement between the parties herein, respondent 
was entitled to deduct freight and brokerage in the combined 
amount of $579.15, leaving a balance of $390.05 which respondent 
has failed to remit in full to complainant. 


11. On July 1, 1971 complainant shipped to Associated Grocers, 
Denver, Colorado a truckload of watermelons represented by 
shipper’s invoice No. 6435 dated July 5, 1971, and billed the 
respondent for 45,620 pounds at $3.50 per hundredweight for a 
total of $1,596.70. Associated Grocers refused the shipment and 
respondent attempted to sell the load for the account of com- 
plainant, but was unsuccessful in doing so. After a period of about 
four days, during which time the truck driver, Mr. Swinney, sold 
some melons off the back of the truck, Swinney took the shipment 
to Pueblo, Colorado, where he effected a sale to a Mr. John 
DiSanti. Prior to Swinney’s departure for Pueblo, respondent, per 
instructions from complainant on the truck manifest and con- 
sistent with a pattern established between the parties on diverted 
loads, paid $399.20 to Swinney for freight charges to Denver. 


12. None of the shipments involved herein were purchased or 
ordered by respondent. The loads were shipped to Denver, 
Colorado to be sold by respondent, as broker, on arrival. 
Respondent sold four of the five shipments for the account of 
complainant, invoiced the buyers, and has failed to remit in full 
the net proceeds of these sales. Respondent did not invoice any 
buyer or collect any proceeds on, or sell the shipment represented 
by shipper’s invoice No. 6435. 
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13. Complainant was indebted to respondent for brokerage in 
the amount of $1,218.04 on shipments of produce shipped to 
respondent during 1970 and 1971. Complainant gave respondent 
credit for this amount in its formal complaint filed in this 
proceeding. 


14. No claim for fees and expenses has been filed in this 
proceeding. 


15. The informal complaint was filed on December 20, 1971, 
which was within nine months of the accrual of the causes of 
action alleged in the complaint. No formal or informal complaint 
was made by respondent with respect to its counterclaim in the 
amount of $547.50 within nine months after the causes of action 
accrued. 


CONCLUSIONS 


Complainant contends in the formal complaint that the 
watermelons herein were purchased and accepted by respondent 
on a delivered basis. Respondent denies that he purchased the 
watermelons and alleged that he acted solely as a broker in 


negotiating the sale of truckloads of watermelons ‘‘rolled”’ to him. 


Complainant admits that respondent acted as a broker with 
respect to the transactions involved herein, and that deductions 
for freight payments and brokerage were properly made, but 
alleges in addition that respondent was the purchaser of the 
shipments. In our opinion, the evidence does not support com- 
plainant’s contention in this respect. There is a long history of 
watermelons being sold by respondent for complainant and the 
collection of brokerage fees thereon. Each shipment involved 
herein which was sold by respondent for complainant was sold to a 
buyer at the same price per hundredweight or item as shown on 
the shipper’s invoices. The only deductions made by respondent 
were for freight and brokerage. Although complainant alleges in 
its formal complaint that the shipments were purchased by 
respondent, copies of correspondence from complainant to the 
Department attached to the report of investigation indicate the 
complainant recognized respondent to be a broker only, and not a 
purchaser. In reference to the shipment represented by shipper’s 
invoice No. 6435 (which shipment was not sold by respondent) 
complainant, in a letter dated March 7, 1972, stated that this 
shipment was “sold to Associated Grocers through Shipper’s 
Service. ...”’ Furthermore, respondent prepared and mailed to 
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complainant a broker’s standard memorandum of sale with 
respect to each of the shipments he sold for the account of com- 
plainant. These memoranda, to which complainant made no 
objection or protestation, clearly establish respondent’s position 
as a broker, selling and invoicing for complainant’s account. 
These facts establish that the respondent was acting as a broker 
only, and not as a purchaser. 


Respondent has admitted that it collected net proceeds 
totalling $3,921.93 on the four shipments which it sold for 
complainant’s account. From this amount, however, must be 
deducted credit to respondent of $1,218.04, which amount 
complainant allowed to respondent, in the formal complaint, for 
brokerage on other sales in 1970 and 1971. Respondent claims 
that the net amount due complainant should be further reduced in 
the amount of $399.20 which respondent advanced to com- 
plainant’s truck driver on a shipment represented by shipper’s 
invoice number 6435. The evidence reveals that this shipment was 
neither purchased by respondent, nor did he successfully sell it for 
the account of complainant although an effort to this end was 
made. The shipment was diverted to Pueblo, Colorado where the 
truck driver, Mr. Swinney, effected a sale to a Mr. DiSanti. Prior 
to this diversion, however, respondent advanced to the driver 
freight charges based on the weight of the melons at their 
departure from Denver. This payment, in the amount of $399.20, 
was consistent with a pattern established between the parties on 
previously diverted loads where respondent had advanced freight 
and been reimbursed by complainant. Furthermore, this advance 
of freight was made, as were other freight payments, per com- 
plainant’s instructions on its manifest. We conclude that the 
freight payment on this shipment was with the express or implied 
authorization of complainant, and credit must therefore be given 
to respondent in the amount of this payment. 


Respondent, in its counterclaim, alleges that its liability to 
complainant should be further reduced in the amount of $547.50. 
In this reparation proceeding the Secretary does not have 
jurisdiction to decide whether or not the respondent is entitled to 
the counterclaim because it is not related to the transactions 
involved in this proceeding, nor was a complaint relating to the 
counterclaim made within nine months after the causes of action, 
upon which the counterclaim was based, accrued (see 7 CFR 47.3). 
This leaves a net amount of $2,304.69 which respondent has 
collected and failed to pay to the complainant. Respondent’s 
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failure to pay this amount is a violation of section 2 of the Act for 
which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant as reparation $2,304.69 with interest thereon at 
the rate of 8 percent per annum from September 1, 1971 until 
paid. 


The counterclaim is dismissed. 


Copies of this order shall be served upon the parties 


(No. 15,813) 


Tue GENIE CoMPANY v. Wo. TurINo Co., Inc. PACA Docket No. 
2-3034. Decided May 13, 1974. 


Broker — Burden of proof sustained — Brokerage fees — entitlement to — 
Reparation 


Where complainant was the broker for respondent in the transactions in issue, it 
is entitled to the brokerage fees thereon in the amount of $1,107.68 for 
which reparation is awarded as stated in the order herein. 


John Catlin, Newport Beach, Calif., for complainant. 
Gilbert Hersch, New York, N. Y., for respondent. 
Gregg Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation in the sum of $1,107.68 against respondent 
in connection with various transactions involving perishable 
agricultural commodities in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
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complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. 


Since the amount claimed as damages does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
the parties were given an opportunity to submit additional 
evidence in support of their respective positions by means of 
verified opening and answering statements. Neither party sub- 
mitted any additional evidence and neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Gene Roland Bowman, doing 
business as The Genie Co., whose address is 1400 Laguna Place, 
No. 2, Yuma, Arizona. 


2. Respondent is a corporation, Wm. Turino Co., Inc., whose 
address is Units 329-330, Hunts Point Terminal Market, Hunts 
Point and East Bay Avenue, Bronx, New York. 


3. In June, July, August, September, and October, 1972, 
respondent employed complainant, as his broker, to negotiate, for 
and on behalf of respondent, the purchase of various lots of 
cantalopes and honeydews. 


4. During June through October, 1972, complainant negotiated 
the purchase of 14 lots of cantalopes and honeydews for 
respondent. 


5. Respondent has failed to pay complainant brokerage fees in 
connection with these transactions in the amount of $1,107.68. 


6. A formal complaint was filed on March 5, 1973, which was 
within 9 months after the alleged cause of action herein accrued. 


CONCLUSIONS 


Section 2 of the Perishable Agricultural Commodities Act (7 
U.S.C. 499b) provides, in part, that it is unlawful for a dealer to 
fail to make full payment promptly in connection with any 
perishable agricultural commodity. 


In the instant case, complainant, who has the burden of 
proving his allegations by a preponderance of the evidence, has 
alleged that he was employed by respondent to negotiate the 
purchases of produce. He attaches the broker’s confirmation of 
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purchase for each transaction to support this contention. 
Respondent denies complainant’s allegations, but offers no 
evidence to support its position, so we conclude that complainant 
has met his burden of proof. Accordingly, respondent’s failure to 
pay complainant his brokerage fees is a violation of section 2 of 
the Act for which reparation should be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,107.68 with interest thereon at 
the rate of 8 percent per annum from September 1, 1972, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 15,814) 


E. H. Escospar, Jr. v. Davip Hotton Propuce. PACA Docket No. 
2-2850. Decided May 16, 1974. 


Contract — allegation of breach of — Burden of proof upon complainant — 
failure to sustain — Dismissal 


Where complainant failed to sustain his burden of proof with respect to his 
allegations in the complaint against the respondent, the complaint is 
dismissed. 


Pena & McDonald, Edinburg, Tex., for complainant. 
Hanes & Hanes, Birmingham, Ala., for respondent. 
David Christenson, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $5,052.70 in 
connection with the alleged shipment of five truckloads of can- 
taloupes and watermelons in interstate commerce. 
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A copy of the Department’s report of investigation was served 
upon the parties. A copy of the formal complaint was served upon 
the respondent, which filed an answer thereto, denying liability to 
the complainant. Respondent requested an oral hearing. 


An oral hearing was held at Birmingham, Alabama, on March 
7, 1974. Complainant was neither present nor represented at the 
hearing, and no witnesses were present to testify on com- 
plainant’s behalf. Respondent was represented by counsel who 
called respondent and one other witness on respondent’s behalf. 
Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, E. H. Escobar, Jr., is an individual whose 
address is P.O. Box 182, Edcouch, Texas. 


2. Respondent, David Hollon, is an individual, doing business 
as David Hollon Produce, whose address is Route 1, Box 475-A, 
Gardendale, Alabama. At the time of the transactions alleged 
herein, respondent was licensed under the act. 


3. Between May 6, 1972, and May 18, 1972, complainant, 


pursuant to an oral contract, allegedly sold and shipped, in in- 
terstate commerce, to respondent five truckloads of cantaloupes 
and watermelons. 


4. The formal complaint was filed on December 1, 1972, which 
was within 9 months after the alleged causes of action herein 
accrued. 


CONCLUSIONS 


Complainant, in its formal complaint, alleges that on each of 
the dates of May 6, May 10, May 13, May 16 and May 18, 1972, it 
sold to respondent a truckload of cantaloupes and/or water- 
melons; that each such sale was negotiated by Gustavo Fuentes, 
an employee of complainant, who was acting as an agent for both 
complainant and respondent during such negotiations; that on 
each of the above-mentioned dates complainant shipped from 
loading point in the State of Texas to respondent at Birmingham, 
Alabama, a truckload of cantaloupes and/or watermelons meeting 
contract requirements; and that each of these truckloads was 
received and accepted by respondent, but that respondent has 
paid only $1,257.00. to complainant in connection with these 
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transactions, leaving a balance due of $5,052.70. 


Respondent, in its answer, contends that it did not order or 
receive any of the produce listed in the formal complaint and that 
it never heard of complainant until it received the formal com- 
plaint. Additionally, in a September 16, 1972, letter written by 
respondent to Mr. R. T. Williams of the Texas Department of 
Agriculture (Exhibit No. 3 of the Report of Investigation), 
respondent contends that respondent has never purchased any 
produce from complainant and that no one else has the authority 
to buy for respondent, with the result being that respondent could 
not be indebted to complainant. Respondent’s testimony at the 
oral hearing is substantially in accord with its pleadings, to wit: 
That respondent did not know the complainant, that respondent 
never met complainant, never ordered anything from com- 
plainant, never authorized anyone to order anything from 
complainant, and never received anything from complainant. 


Complainant has the burden of proving the terms of the con- 
tract relied upon, compliance therewith by complainant, breach 
thereof by respondent, and the damages flowing from such 
breach. Cf. Jack Renfrov. Flora J. Toplitsky, 18 A.D. 67. At the 
hearing in this proceeding, no oral or deposition testimony was 
entered in evidence by complainant. Accordingly, the only 
evidence thus remaining to which complainant may look for 
sustaining its burden of proof is that contained in the report of 
investigation. See section 47.7 of the rules of practice (7 CFR 
47.7). An examination of this evidence reveals that it is in- 
sufficient, in itself, to support the allegations of the formal 
complaint. Consequently, where no oral or deposition testimony 
has been entered in evidence at the hearing by complainant, and 
the only evidence remaining is the report of investigation which is 
insufficient in itself to sustain the allegations, we conclude that 
complainant has failed to sustain its burden of proof herein and 
that the complaint should be dismissed. 


ORDER 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 
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(No. 15,815) 
FreEp NussBAUMER v. C. W. Roserts & Sons, Inc. and C. W. 
Roserts. PACA Docket No. 2-1797. Decided May 17, 1974. 


Agent — Terms of agreement — failure to account for or remit on some 
shipments — Damages — Reparation against respondent C. W. Roberts & 
Sons, Inc. 


Where respondent C. W. Roberts & Sons, Inc. was agent for complainant in the 
transactions in issue and failed to properly account for or remit on 47 ship- 
ments, there is an amount due complainant on said shipments of $16,473.43, 
for which reparation is awarded as damages therefor. An additional amount 
as damages is awarded to complainant for brokerage charges by respondent, 
excessive deductions by respondent, double brokerage fees, and unjustified 
allowances granted by respondent to buyers, for a combined total amount 
of damages of $25,178.37 awarded complainant against respondent C. W. 
Roberts & Sons, Inc. 


Dismissal as to respondent C. W. Roberts, an individual, for lack of jurisdic- 
tion 


Where the complaint was not timely filed as to respondent C. W. Roberts, an 
individual, the complaint against this respondent is dismissed for lack of 
jurisdiction. 


Counterclaim — Evidence of in support of allegations insufficient — 
Dismissal 


Where respondent C. W. Roberts & Sons, Inc. failed to support with sufficient 
evidence its claim in the amount of $12,000.00, the counterclaim is dis- 
missed. 


LeRoy W. Gudgeon, Chicago, IIl., for complainant. 
Webb A. Smith, Lansing, Mich., for respondents. 
M. Marcus, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a, 
et seq.). A timely complaint was filed in which complainant seeks 
a reparation award against respondents C. W. Roberts & Sons, 
Inc., and C. W. Roberts, an individual, in the amount of 
$29,031.12, in connection with the sale and shipment of numerous 
lots of onions in interstate commerce. 


Copies of the report of investigation and supplemental repori of 
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investigation prepared by the Department, were served upon each 
of the parties. A copy of the formal complaint was served upon the 
respondents. Respondent C. W. Roberts & Sons, Inc. filed an 
answer thereto denying liability to the complainant and asserting 
a counter-claim. Respondent C. W. Roberts, an individual, did 
not respond to the complaint. 


Although the amount claimed as damages in both the formal 
complaint and counter-claim exceed $3,000 the parties waived oral 
hearing. Accordingly, the shortened procedure set forth in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable herein. 
Pursuant to this procedure, complainant filed an opening 
statement. Respondents, although given the opportunity, did not 
file an answering statement. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Fred Nussbaumer, is an individual engaged in 
farming, whose address is P.O. Box 186, Wellton, Arizona. At the 
time of the transactions involved herein, complainant was 
licensed under the Act. 


2. Respondent C. W. Roberts & Sons, Inc. is a corporation 
whose address is P.O. Box 309, East Lansing, Michigan. At the 
time of the transactions involved herein, this respondent was 
licensed under the Act. 


3. On or about April 15, 1968, complainant and respondent, C. 
W. Roberts & Sons, Inc., entered into an oral agreement whereby 
such respondent would act as agent for complainant in the sale of 
at least 80 % of complainant’s 1968 onion crop for a commission of 
$.10 per 50 pound bag sold. The parties contemplated that the 
onions would be sold in the course of interstate commerce. 


4. Commencing on or about May 2, 1968, and continuing 
through June 17, 1968, respondent C. W. Roberts & Sons, Inc., 
negotiated for the sale and shipment, by rail and truck, of more 
than 135 carloads of onions grown by the complainant at Wellton, 
Arizona. 


5. During the above-mentioned shipping periods, respondent 
C. W. Roberts & Son, Inc. set up its office operations on com- 
plainant’s farm, established and maintained a_ record 
keeping/accounting system for the sales and shipments involved, 
and eventually took full control of the disposition of com- 
plainant’s 1968 onion crop. 
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6. An informal complaint against C. W. Roberts & Sons, Inc., 
was received by the Department on September 18, 1968, which 
was within nine months after the causes of action herein accrued. 


7. A formal complaint was received by the Department on 
November 20, 1969, including C. W. Roberts, an individual, as a 
co-respondent. This complaint against C. W. Roberts, an in- 
dividual, was not received within nine months after the causes of 
action herein accrued. 


CONCLUSIONS 


Section 6(a) of the Act (7 U.S.C. 499b(a)) provides that any 
person complaining of a violation under section 2 of the Act may 
file a complaint within nine months after the cause of action 
accrues. As noted in Finding of Fact No. 7, the complaint against 
C. W. Roberts, an individual, was not filed until November 20, 
1969, more than fifteen months after the causes of action accrued. 
Therefore, the complaint against C. W. Roberts, an individual, 
must be dismissed for lack of jurisdiction. Further references to 
‘“‘respondent”’ in this decision will therefore apply only to C. W. 
Roberts & Sons, Inc. 


The basis of the dispute between the parties herein is their 
respective characterizations of the nature of the business 
relationship that existed between them during April through 
June, 1968. Complainant, Fred Nussbaumer, contends that he 
retained respondent as his sales agent for the purpose of disposing 
of his 1968 onion crop. He further alleges that respondent agreed 
to act in the capacity of sales agent for a fee of $.10 per bag of 
onions sold and with a guarantee to complainant that it, C. W. 
Roberts & Sons, Inc., could dispose of at least 80% of Mr. 
Nussbaumer’s onion crop without incurring any additional 
brokerage fees. Respondent, denies the existence of any agency 
relationship with the complainant, and contends that it operated, 
on a day to day basis, as a purchaser of complainant’s onions and 
that it has fulfilled each and every obligation owed by it to Fred 
Nussbaumer. 


Neither party has provided, for the record, any substantial 
evidence to buttress their respective contentions. However, the 
extensive Reports of Investigation made by the Department’s 
Chicago Field Office, part of the official record before us, are 
considered along with the pleadings of the parties. These provide 
an adequate basis for a decision upholding complainant’s 
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assertion that respondent was, in fact, his agent in regard to the 


transactions involved herein, and it is so concluded. The record 
provides us with several facts which tend to contradict respond- 


ent’s contention that it was merely a day to day purchaser of 
complainant’s onions. First, at the start of the venture, 
respondent indicated Nussbaumer Farms as shipper of the onions 
and C. W. Roberts & Sons, Inc. as agent. However, sub- 
sequently, and without complainant’s knowledge or consent, 
respondent invoiced later shipments under its own name only. 
Second, inconsistent with its contention that it merely bought the 
onions from complainant on a day to day basis and resold them for 
its own account, the Supplementary Investigation Report reveals 
that respondent charged complainant with the costs of carloads 
abandoned to the railroads, along with adjustments and 
allowances granted to purchasers. 


In brief, it appears as though while claiming to be the pur- 
chaser/seller of complainant’s onions, respondent attempted to 
shield itself against the liabilities attached to that position. 
Furthermore, respondent offers no proof of its “‘day to day 
purchases” from the complainant or any other evidence to negate 
the impression created by its condition pertaining to the trans- 
actions at issue here. 


Having thus decided that respondent C. W. Roberts & Sons, 
Inc. was, in fact, the agent of the complainant for the purpose of 
the sale of 80 % of his 1968 onion crop, we must now turn to the 
matter of the damages to which complainant may be entitled. The 
complaint, relying upon its ‘Exhibit A’’ which embodies sub- 
stantial portions of the Department’s Supplemental Report of 
Investigation, initially prayed for damages in the amount of 
$16,865.18, ‘“‘or in such other sum as may be found from the 
evidence at time of hearing’. This amount, $16,865.18, is 
predicated on respondent’s failure to properly account for or remit 
on 47 shipments of onions it sold in its capacity as agent, for the 
account of the complainant. We have verified each of these 
transactions through the Supplemental Report of Investigation 
and conclude that each claim is meritorious. However, we have 
determined that the correct net amount due complainant in 
respect to these items is $16,473.43, and award this amount as 
damages. In addition complainant, in his affidavit submitted as 
an opening statement, lists additional items claimed as damages 
arising from transactions with the respondent and at issue herein. 
Upon examination of these claims and the record before us, we 
award to the complainant, as damages, and in addition to the 
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amount stated above, the following: 


1. Brokerage charges billed by respondent for sales made on a consignment 
basis. $3,179.78 
2. Excessive deductions taken by respondent in regard to the following 
shipments: 
CAR. PFE 35526 $ 162.50 
CAR. PFE 4975 663.87 
CAR. PFE 8273 92.00 
CAR. PFE _ 13067 2,412.32 
. Unjustified allowances granted by respondent to buyers of the following: 
CAR. PFE 3126 $ 350.00 
CAR. PFE 9177 600.00 
CAR. PFE 6534 794.47 
4. Double brokerage fees charged with respect to cars PFE 10391, 35093, and 
2228 and with a transaction involving the firm of Fred C. Ebel & Com- 
pany. $350.00 


Complainant is therefore due, as damages arising from the 
transactions involved herein, a total of $25,178.37. Respondent’s 
failure to pay this amount to complainant is in violation of section 
2 of the Act for which reparation should be awarded, with in- 
terest. 


In its answer to the formal complaint, respondent set forth a 
counter-claim amounting to $12,000. However, respondent fails 


to offer any evidence in support of these allegations. Therefore, 
the counter-claim should be dismissed. 


ORDER 


Within thirty days from the date of this order, respondent, C. 
W. Roberts & Sons, Inc., shall pay to complainant, as reparation, 
$25,178.37, with interest thereon at the rate of 8% per annum 
from July 1, 1968, until paid. Respondent’s counter-claim is 
dismissed. 


The complaint against respondent C. W. Roberts is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 15,816) 


ANTHONY Farms, Inc. v. Empire Foops, Inc. PACA Docket No. 
2-3180. Decided May 23, 1974. 
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F.o.b. transaction — suitable shipping condition — breach of warranty of — 
Burden of proof — sustained — Damages — Measure of — Reparation 
for balance due 


Where complainant breached the warranty of suitable shipping condition, re- 
spondent is liable to complainant for the contract price of the lettuce in 
issue, $4,640.00, less respondent’s damages resulting from complainant’s 
breach in the amount of $756.25 and less the amount of $2,971.37 already 
paid by respondent to complainant. This leaves a total due and owing 
complainant an amount of $912.38 for which reparation is awarded. 


Complainant pro se. 
Respondent pro se. 
Thomas R. Clark, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,668.63 in 
connection with a transaction involving a shipment of lettuce in 
interstate commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, were served upon 
respondent. A copy of the report of investigation was also served 
on complainant. Respondent filed an answer admitting the receipt 
of a truckload of lettuce, but denied liability to complainant in any 
amount. 


Since the amount involved in this proceeding does not exceed 
$3,000, the issues are submitted under the shortened procedure 
provided in the rules of practice (7 CFR 47.20). Pursuant to this 
procedure the pleadings of the parties, being verified, are con- 
sidered evidence in the case, as is the Department’s report of 
investigation. Complainant was given an opportunity to file 
additional evidence by way of an opening statement but failed to 
do so. Respondent filed an answering statement. No briefs were 
filed. 


FINDINGS OF FACT 


1. Complainant, Anthony Farms, Inc., is a corporation whose 
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post office address is P.O. Box 578, Chandler, Arizona. 


2. Respondent, Empire Foods Inc., is a corporation whose post 
office address is P.O. Box 1199, Parkersburg, West Virginia. At 
the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about April 23, 1973, in the course of interstate 
commerce, complainant sold to respondent, by oral contract, 800 
cartons of Mr. Anthony brand, iceberg type two-dozen size let- 
tuce, at the price of $5.50 per carton, plus $.30 cooling, for a total 
invoice price of $4,640.00, f.o.b. Arizona shipping point. 


4. The contract of sale was negotiated through a broker, Jack 
Stires Company of El] Centro, California, who issued a written 
broker’s confirmation of sale in connection with the transaction, 
dated April 24, 1973. 


5. On April 24, 1973, pursuant to the contract of April 23, 
1973, complainant shipped 800 cartons of iceberg type lettuce, 
two-dozen size, Mr. Anthony brand, from Chandler, Arizona, to 
respondent at Parkersburg, West Virginia, in a truck with 
Arizona license number X-00387. 


6. The truckload of lettuce arrived at respondent’s place of 
business on April 26, 1973. 


7. Upon application of respondent the lettuce in the truck was 
federally inspected on April 26, 1973, at 3:30 p.m., with the 
following results in relevant part: 


“Condition of Equipment: Temperature controls in operation. 

“Temperature of Product: At doorway top 38 degrees F. 
Bottom 40 degrees F. 

“Condition: Heads or protions of heads not 
affected by condition defects are 
fresh and crisp. Wrapper leaves: No 
decay. Head leaves: Damage by 
Tipburn range from 1 to 6 heads per 
carton, average 15 %, including 5 % 
External Tipburn. Decay range in 
most samples none, many 1 head 
per carton, average 2% Bacterial 
Soft Rot in advanced stages. 


8. Following the Federal inspection, on April 26, 1973, 
respondent contacted complainant by telephone, reported the 
condition of the lettuce and then requested an allowance of $2.00 
per carton off the contract price. Complainant refused to allow the 
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requested allowance, but offered to divert the lettuce to another 
buyer. 


9. Respondent then notified complainant, by telegram dated 
April 26, 1973, that he was accepting the lettuce but would handle 
it for the account of whom concerned. Complainant did not 
consent to having the lettuce handled for its account, and by 
letter dated April 28, 1973, notified respondent that full payment 
of the contract price for the lettuce was expected. 


10. Respondent sold the lettuce and thereafter rendered an 
undated accounting to complainant showing gross proceeds from 
the sale of $5,043.75 and net proceeds of $2,971.37. On June 6, 
1973, respondent paid complainant, by check, the net proceeds 
from the sale. 


11. The informal complaint was filed on May 30, 1973, which 
was within nine months after the cause of action alleged herein 
accrued. 


CONCLUSIONS 


Based upon the uncontroverted evidence in the record the 
existence of a contract for the sale of lettuce by complainant to 
respondent, and the terms of that contract, are not in issue. That 
contract provided for the sale of 800 cartons of Mr. Anthony 
brand, two-dozen size lettuce at $5.50 per carton, plus $.30 
cooling, f.o.b. Arizona. The evidence further establishes that the 
lettuce was shipped from Arizona on April 24, 1974, arrived in 
West Virginia on April 26, 1974, and was accepted by respondent 
later that same day. Accordingly, respondent is liable to com- 
plainant for the full contract price of the lettuce, $4,640.00 less the 
sums already paid to complainant in connection therewith, and 
less provable damages sustained as a result of any breach of the 
contract of sale by complainant. 


Respondent asserts that complainant breached the contract of 
sale because the lettuce failed to meet the good delivery standards 
for lettuce set forth in the regulations,‘ in breach of the warranty 


1. The regulations (7 CFR 46.44) provide in part that ‘‘{u]nless otherwise 
agreed to between the contracting parties, ‘Good Delivery”’ in connection with 
f.o.b. contracts of purchase and sale means that the commodity meets the 
requirements of the contract at the time of loading or sale and, if the shipment is 
handled under normal transportation service and conditions, will meet the 
following additional requirements on delivery at the contract destination: 
...continued... 
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of suitable shipping condition accompanying this f.o.b. sale (7 
CFR 46.43 (i) and (j)). In addition, respondent asserts that it 
sustained certain damages as a result of complainant’s breach. As 
the moving party’ respondent has the burden of proving, by a 
preponderance of the evidence, the application of the warranty, 
the breach thereof by complainant, and respondent’s resultant 
damages. After a review of the evidence we conclude that 
respondent has met its burden of proof. 


The regulations provide that in an f.o.b. sale, as here, the goods 
are to be placed free on board the truck or car at shipping point, in 
suitable shipping condition (7 CFR 46.43(i)). ‘Suitable shipping 
condition”’ is defined as meaning ‘‘that the commodity, at the 
time of billing, is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the contract 
destination agreed upon between the parties.”’ (7 CFR 46.43(j)). 


First, there is no evidence in the record to establish, or even 
suggest, that the lettuce involved herein was handled under 
anything other than normal transportation service and con- 
ditions. Accordingly, we conclude that the warranty of suitable 
shipping condition is applicable to this transaction. 


Second, respondent asserts that complainant breached the 
warranty of suitable shipping condition, since inspection of the 
lettuce at contract destination on April 26, 1973, the day of its 
arrival, revealed that it contained 17% condition defects, and 
therefore exceeded the allowable maximum standard for lettuce, 
when the contract does not specify a U.S. grade, by 2 % condition 
defects. Complainant has offered no evidence to impeach or rebut 
the results of the federal inspection. Accordingly, we conclude 


...continued... 
(a) Lettuce... 


(2) If the contract does not specify a U.S. grade or percentage of condition 
defects, the lettuce at destination may contain a maximum of 15 percent, 
by count, of the heads in any lot which are damaged by condition defects, 
including therein not more than 9 percent serious damage of which not 
more than 5 percent may be decay affecting any portion of the head ex- 
clusive of wrapper leaves. 


2. Respondent, the buyer of the lettuce in the instant case, became liable to 
complainant for the contract price of the lettuce upon his acceptance of it. It is 
therefore clear that respondent becomes the moving party, with the burden of 
coming forth with the evidence, for the purpose of proving a breach of the 
contract by complainant and of proving damages sustained by respondent. 
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that the lettuce was abnormally deteriorated and failed to meet 
the Good Delivery standards on arrival at contract destination. 
We further conclude that complainant breached the warranty of 
suitable shipping condition, and is liable to respondent for any 
damages sustained as a result of the breach of warranty. 


The general measure of damages for breach of warranty, when 
the receiver has accepted the goods, is the difference at the time 
and place of acceptance between the value of the goods accepted 
and the value they would have had if they had been as warranted. 
Uniform Commercial Code, section 2-714; Freshpict Foods, Inc. 
v. H. R. Bushman & Sons, Inc., 21 A.D. 71; and B. G. Anderson 
Company, Inc. v. Zeidenstein Brothers, 29 A.D. 1443. As to the 
value of the goods accepted, we will consider, as evidence of such 
value, the proceeds obtained on resale of the goods, provided that 
such resale has been made in a prompt and proper manner. Since 
there is no evidence in the record which would indicate that 
respondent’s resale of the lettuce herein was not made in a prompt 
and proper manner, we accept the gross proceeds of $5,043.75 as 
reflecting the market value of the produce. As to the value of the 
lettuce if it had been as warranted, since there is no evidence on 
this point in the record, we will accept the Market News Service 
Report for Arizona iceberg type lettuce for the Pittsburgh, 
Pennsylvania, market, a market which is representative of the 
value of lettuce in Parkersburg, West Virginia. The price quoted 
for such lettuce in Pittsburgh, on both April 26 and April 27, 
1973, April 26, 1973 being the time of acceptance, was ‘‘7-7.50 
[mostly ] 7.25-7.50.”” Accepting $7.25 as reasonably representing 
the value of each carton of lettuce, herein, the total value of the 
800 cartons shipped is $5,800. Thus the difference in value be- 
tween the lettuce meeting coritract requirements, $5,800.00, and 
the value of the lettuce actually delivered, $5,043.75, is $756.25, 
which represents respondent’s damages resulting from com- 
plainant’s breach of warranty. 


The total f.o.b. contract price of the truckload of lettuce is 
$4,640.00, of which respondent has paid complainant $2,971.37 as 
the net proceeds from the sale of the lettuce on complainant’s 
account. This leaves $1,668.63, from which should be deducted 
respondent’s damages of $756.25, leaving $912.38 due and owing 
complainant from respondent. Respondent’s failure to pay this 
sum to complainant is a breach of contract, in violation of section 
2 of the act, for which damages should be awarded, with interest. 
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ORDER 


Within thirty days from the date of this order, respondent, 
shall pay to complainant, as reparation, $912.38, with interest 
thereon at a rate of 8 % per annum from June 1, 1973, until paid. 


Copies of this order shall be served upon the parties. 


(No. 15,817) 


TRAUTMAN Bros. Co. or LAREDO, Texas, Inc. v. McDonnELL & 
BLANKFARD. PACA Docket No. 2-3139. Decided May 28, 
1974. 


Contract — alleged breach of unsustained — Contract price — failure to pay 
— Reparation 


Where respondent accepted the produce in issue and failed to pay the agreed 
contract price thereof, respondent is in violation of the Act, and is liable to 
complainant for such price, less freight charges, for a total of $2,448.51 
for which reparation is awarded complainant. 


Complainant pro se. 
Respondent pro se. 
Radetsky, Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation in the sum of $2,448.51 in connection with 
a transaction involving the sale of carrots in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. 


Since the amount claimed as damages does not exceed $3,000, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Pursuant to this procedure, 
the parties were given an opportunity to submit additional 
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evidence in support of their respective positions by means of 
verified statements. Complainant filed opening and _ reply 
statements and respondent filed an answering statement. 


FINDINGS OF FACT 


1. Complainant is a corporation, Trautman Bros. Co. of 
Laredo, Texas, Inc., whose address is P.O. Box 496, Laredo, 
Texas. 


2. Respondent is a corporation, McDonnell & Blankfard, whose 
address is 43 Penn Central Produce Terminal, Baltimore, 
Maryland. At the time of the transaction involved herein, 
respondent was licensed under the Act. 


3. On or about April 13, 1973, complainant contracted to sell 
respondent, through a broker, 475 bags of cello carrots and 475 
bags of jumbo carrots at the agreed price of $3.95 per bag and 
$3.35 per bag, respectively, delivered, less freight charges. 


4. On April 19, 1973, complainant shipped the carrots from 
Laredo, Texas to respondent in Baltimore, Maryland. Freight 
charges for this shipment were $896.49. 


5. Upon arrival of the shipment in Baltimore, respondent 
accepted the produce. On May 8, 1973, respondent requested a 
Federal inspection. The results, in relevant part, are as follows: 


Temperature of product: Various locations: 40 Deg. F. Condition 1# Film 
Bag Lot: Mostly firm. Decay from 2 to 8% in most samples, in many 
samples 28 to 56 %, average 20 %. 50# loose lot: Many firm. Decay from 56 
to 100 % in most samples, in many samples 6 to 24 %, average 55 %. Each 
Lot: Decay in Watery Soft Rot in advanced stages. 


7. On May 10, 1973, respondent, through the broker, notified 
complainant of the condition of the carrots. Respondent has not 
made any payment to complainant for the carrots. 


8. A formal complaint was filed on September 11, 1973, which 
was within 9 months after the alleged cause of action herein ac- 
crued. 


CONCLUSIONS 
There is no dispute between the parties regarding the terms of 


the sale of the carrots by complainant to respondent, through a 
broker, on or about April 13, 1973. It is complainant’s contention, 
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however, that it delivered the kind, quality, and size of carrots 
called for in the contract, but that respondent has breached the 
contract because of its failure to make payment after acceptance 
of the produce. 


Having accepted the produce, respondent is liable to com- 
plainant for the purchase price less damages for any breach of 
contract by complainant. O’Donnell Fruit Company of Pittsburgh 
v. Mathew Mercurio, 18 A.D. 1173 (1959. Respondent has 
alleged that complainant breached the contract by shipping 
carrots of inferior quality and condition. Respondent offers the 
inspection certificate and a pathologist’s report to support its 
contention. Although these exhibits clearly indicate that the 
carrots were decayed, there is no evidence showing when this 
decay occurred. Respondent accepted the carrots upon arrival on 
April 29, but did not order an inspection until May 8 and did not 
object to their condition until May 10. This inspection, made nine 
days after arrival, is not determinative of the condition at arrival 
because it is too remote. We must conclude, therefore, that 
respondent has not met its burden of proving, by a preponderance 
of the evidence, that complainant breached the contract of sale by 
failing to deliver carrots of merchantable quality and condition. 
Accordingly, respondent owes complainant the contract price. 


Complainant has alleged that respondent owes it the agreed 
price of $3,345 less $896.49 for freight charges paid. This amount 
is supported by complainant’s invoice, but it is inconsistent with 
complainant’s allegation as to the original contract price and with 
the bill of lading issued by the railroad. Respondent, however, 
admits in his answer that the invoice price is correct, so we must 
hold accordingly. 


In conclusion, we find that respondent is liable to complainant 
for the contract price of $3,345 less $896.49 freight charges paid, 
or $2,448.51. The failure to pay complainant this amount is a 
violation of section 2 of the Act for which reparation should be 
awarded with interest. 


ORDER 


Within thirty days from the date of this Order, respondent shall 
pay to complainant, as reparation, $2,448.51, with interest 
thereon at the rate of 8 percent per annum from May 1, 1973, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 15,818) 


MogsonniER & Sons, Inc. v. J. R. Frent Company, Inc. PACA 
Docket No. 2-3090. Decided May 30, 1974. 


‘Contract — absence of — no contractual liability — Dismissal 


Where the element of mutial assent was not present with respect to the material 
terms of a contract no contract came into existence and therefore no con- 
tractual liability upon respondent from its-rejection and resale of the pro- 
duce in issue. The complaint is dismissed. 


Prevailing party — right to recover fees and expenses in connection with oral 
hearing — Reparation 


Respondent, as the prevailing party, is entitled to recover fees and expenses it 
incurred in connection with the oral hearing herein in the amount of $600.00, 
for which reparation is awarded respondent against complainant. 


Willard Peterson, Walla Walla, Wash., for complainant. 
Robert P. Whitten, Boston, Mass., for respondent. 
Robert Jenison, Field Presiding Officer. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable 
Agricultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation in the sum of $4,984.17 against respondent 
in connection with a transaction involving a truckload of 
asparagus in interstate commerce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto denying liability to complainant. 


An oral hearing, requested by respondent, was held in Boston, 
Massachusetts on December 12, 1973. Complainant introduced 18 
exhibits and called two witnesses. One witness testified for 
respondent. Both parties waived the filing of briefs. 


FINDINGS OF FACT 
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1. Complainant is a corporation, Mojonnier & Sons, Inc., 
whose address is Drawer O, Walla Walla, Washington. 


2. Respondent is a corporation, J. R. Freni Company, Inc., 
whose address is 34 Market Street, Everett, Massachusetts. At 
the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about May 10, 1972, in the course of interstate com- 
merce, respondent orally offered, through a broker, Scott & Allen, 
to buy a truckload of asparagus, consisting of 1100 thirty-pound 
crates of U.S. No. 1 asparagus at a price of $12 delivered per 
crate. 


4. On or about May 12, 1972, the complainant, understanding 
the offer to be for an f.o.b. sale, shipped the asparagus from 
Sunnyside, Washington, in a truck operated by Ringsby United, 
to respondent in Everett, Massachusetts. 


5. On or about May 15, 1972, the broker issued a broker’s 
standard memorandum of sale reflecting the terms of the May 10, 
1972 offer by respondent. The memorandum of sale erroneously 
indicated that a delivered sale had been agreed upon. 


6. The truck arrived in Everett on the morning of May 17, 
1972. A government inspection was made at 11:40 a.m. on that 
day. The results, in relevant part, are as follows: 


Condition of Load: Through lengthwise load. 5 and 6 layers, 7 
rows. Load shifted from rear door to front of 
trailer, 2 inches in floor layer to 6 inches in 
top layer. Some crates show a side bulge of 1 
to 2 inches. Many crates broken or racked, 
some of which show part or all of contents 
spilled. 

Condition of Pack: Both lots: Tight. 
Pad in bottom of crate. 

Quality: Both lots: Clean, generally well trimmed and straight 
to fairly straight. 2/3 to full green or 
characteristic purple color. Grade defects 
average 3 % misshapen and poorly trimmed. 

Condition: Both lots: Fresh and firm. Tips generally compact. 
Average 2 % damage by spreading. Average 
less than 1% damage by broken tips. No 
decay. 

Grade: Both lots: U.S. No. 1, 3/8 inch minimum. 


7. Upon discovery of the damage caused by a shift in the load 
during transit, respondent notified the broker of its rejection. 
After investigation of the load, the broker informed complainant 
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of the damage and respondent’s resulting rejection. Respondent 
agreed to resell the asparagus and remit the proceeds to com- 
plainant. 


8. The net proceeds of such sale were $6,035.88, which amount 
was forwarded by respondent to complainant. 


9. Respondent incurred reasonable fees and expenses in 
connection with the oral hearing in the amount of $600.00. 


10. An informal complaint was filed on February 5, 1973, which 
was within nine months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


It is complainant’s contention that it contracted, through a 
broker, to sell a truckload of asparagus to respondent on an f.o.b. 
basis, and that respondent, therefore, must bear the risk of 
damage in transit. Accordingly, complainant alleges that 
respondent owes it the difference between the contract price and 
the amount forwarded to it by respondent from the proceeds of the 
resale. Respondent denies complainant’s allegations and contends 


that the terms of the contract called for a delivered sale, in which 
case complainant would bear the risk of damage in transit. 


The main issue which is raised by these allegations is whether a 
contract actually existed between the parties. It is essential to the 
formation of a contract that there be a mutual manifestation of 
assent to the material terms of the contract. Mendelson-Zeller Co. 
v. Schwartz Produce Co., Inc., 15 A.D. 1140 (1956). The evidence 
in this case indicates that complainant thought the contract was 
to be on an f.o.b. basis. Complainant’s notes from the sale and the 
invoice issued show that such was what it intended. Respondent, 
however, alleges that the contract was on a delivered basis and it 
offers the broker’s standard memorandum of sale to support this 
contention. Complainant’s testimony clearly establishes that the 
offer by respondent was to buy on a delivered basis and that such 
term was rejected by complainant. The broker’s testimony 
establishes that no counteroffer to sell on an f.o.b. basis was ever 
communicated to respondent and the sale was written up as 
delivered even though this term had been rejected. This evidence 
clearly shows that the necessary element of mutual assent was not 
present in this case. It is concluded that no contract came into 
existence and, therefore, no contract liability arose. 
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Following respondent’s rejection of the truckload, it resold the 
asparagus pursuant to the agreement with the trucking company. 
It is complainant’s contention that this resale was unreasonably 
delayed and that the price received was, therefore, inadequate. 
There was no testimony presented at the hearing proving these 
contentions. Complainant, therefore, has failed to meet its burden 
of proving that the respondent’s actions were unreasonable. 
Accordingly, no liability on the part of respondent is established 
and the complaint should be dismissed. 


Respondent has filed a claim for fees and expenses incurred in 
connection with the oral hearing. The total amount of such fees 
and expenses, as shown in finding of fact number 9, is $600.00. 
We conclude that such fees and expenses are reasonable within 
the meaning of the Act, and that respondent is, pursuant to 
section 7(a) of the Act (7 U.S.C. 499g(a)), entitled to an award 
against complainant in the amount of $600.00. 


ORDER 


Within thirty days from the date of this order, complainant 
shall pay to respondent $600.00 with interest thereon at the rate 


of 8 percent per annum from the date of this order. 


STAY ORDER — PENDING ISSUANCE OF FURTHER ORDER 


(No. 15,819) 


THe Auster Company, Inc. v. MENDELSON-ZELLER Co., INC. 
PACA Docket No. 2-3069. In order issued May 31, 1974, by 
Donald A. Campbell, Judicial Officer. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 15,920) 


INGVALD NIELSEN v. Bic STONE CANNING Company. PACA Docket 
No. 2-2556. In order issued May 1, 1974, by Donald A. 
Campbell, Judicial Officer. 
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(No. 15,821) 


Sauinas & Hazzarp Propuce Co., Inc. v. Maure Sott Co. and/or 
Los ANGELES Cuit1 House. PACA Docket No. 2-3125. In 
order issued May 28, 1974, by Donald A. Campbell, Judicial 
Officer. 


REPARATION AWARDED — DEFAULT ORDER 
(No. 15,822) 


Hoversen & Sons v. Ditty Picxite Co. PACA Docket No. 2-3305. 
Reparation of $3,408.75 with 8 percent interest from Janu- 
ary 1, 1974, awarded complainant against respondent in 
order issued May 1, 1974, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,823) 


Lovey Farms, INc. v. STILLMAN Propuce Co. Inc. PACA Docket 


No. 2-3304. Reparation of $4,911.15 with 8 percent interest 
from January 1, 1974, awarded complainant against respond- 
ent in order issued May 1, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,824) 


A. G. SHore Company, Inc. v. Ruopes Propuce. PACA Docket 
No. 2-3308. Reparation of $3,037.50 with 8 percent interest 
from October 1, 1973, awarded complainant against respond- 
ent in order issued May 2, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,825) 


De Marco Propuce Co., Inc. v. Caro, Boyp Propuce. PACA 
Docket No. 2-3309. Reparation of $2,813.79 with 8 percent 
interest from October 1, 1973, awarded complainant against 
respondent in order issued May 2, 1974, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 15,826) 


GENERAL Potato & Onion Distrisutors, Ltp. v. CHas. Run1’s 
Sons, Inc. PACA Docket No. 2-3306. Reparation of $1,575.- 
00 with 8 percent interest from November 1, 1973, awarded 
complainant against respondent in order issued May 2, 1974, 
by Donald A. Campbell, Judicial Officer. 


(No. 15,827) 


J. H. Stroer Potato Company v. Gaia Bros. Propuce Co., Inc. 
PACA Docket No. 2-3307. Reparation of $930.00 with 8 per- 
cent interest from October 1, 1973, awarded complainant 
against respondent in order issued May 2, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,828) 


D. K. McDonatp Farms, Ltp. v. J. S. Kassour & Son, Inc. 
PACA Docket No. 2-3311. Reparation of $2,178.75 with 8 


percent interest from October 1, 1973, awarded complainant 
against respondent in order issued May 3, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,829) 


LAMANTIA-CuULLUM-CoLLiER & Co. Inc. v. J. S. Kassour & Son, 
Inc. PACA Docket No. 2-2210. Reparation of $2,715.15 
with 8 percent interest from November 1, 1973, awarded 
complainant against respondent in order issued May 3, 1974, 
by Donald A. Campbell, Judicial Officer. 


(No. 15,830) 


CENTRAL FLoripA Propuce, Inc. v. C & C Tomato & Propuce Co. 
PACA Docket No. 2-3323. Reparation of $1,681.00 with 8 
percent interest from October 1, 1973, awarded complainant 
against respondent in order issued May 6, 1974, by Donald 
A. Campbell, Judicial Officer. 
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(No. 15,831) 


GrirFin-Hotper Co. v. Jackson Tomato Co. PACA Docket No. 
2-3319. Reparation of $1,406.25 with 8 percent interest 
from December 1, 1973, awarded complainant against re- 
spondent in order issued May 6, 1974, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15,832) 


Koyama Farms v. JAcKson TomaTo Co. PACA Docket No. 2-3318. 
Reparation of $1,492.50 with 8 percent interest from Septem- 
ber 1, 1973, awarded complainant against respondent in 
order issued May 6, 1974, by Donald A. Campbell, Judicial 
Officer. 


(No. 15,833) 


WASHINGTON RHUBARB GROWERS ASSN. v. BRADLEY’s Pigs, INC. 
PACA Docket No. 2-3317. Reparation of $4,752.00 with 8 


percent interest from July 1, 1973, awarded complainant 
against respondent in order issued May 6, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,834) 


BaTTaGLia Propuce Suppers, Inc. v. JERRY CovINGTON BROKER- 
AGE Co. PACA Docket No. 2-3324. Reparation of $2,572.50 
with 8 percent interest from September 1, 1973, awarded 
complainant against respondent in order issued May 9, 
1974, by Donald A. Campbell, Judicial Officer. 


(No. 15,835) 


Ep MayBERRY JOHNSON City Propuce Co., Inc. v. C & C Tomato 
PropuceE Co. PACA Docket No. 2-3322. Reparation of 
$1,456.25 with 8 percent interest from August 1, 1973, 
awarded complainant against respondent in order issued 
May 9, 1974, by Donald A. Campbell, Judicial Officer. 
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(No. 15,836) 


J. A. Woop Company v. JERRY CovincTon BrokeraGEe Co. PACA 
Docket No. 2-3325. Reparation of $10,963.55 with 8 percent 
interest from January 1, 1974, awarded complainant against 
respondent in order issued May 9, 1974 by Donald A. Camp- 


bell, Judicial Officer. 


(No. 15,837) 


Puituips Foop BrokeErAGE, Inc. v. Rozen Orcuarps. PACA Docket 
No. 2-3321. Reparation of $233.89 with 8 percent interest 
from August 1, 1973, awarded complainant against respond- 
ent in order issued May 9, 1974, by Donald A. Campbell, 


Judicial Officer. 


(No. 15,838) 
PACA 


SMELTZER ORCHARD CoMPANY v. BRADLEY’s Pies, INc. 
Docket No. 2-3316. Reparation of $5,083.56 with 8 percent 
interest from June 1, 1973, awarded complainant against 


respondent in order issued May 9, 1974, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15,839) 


Dominic V. GANDoLFo Co., INc. v. STILLMAN PropucEe Company, 
Inc. PACA Docket No. 2-3330. Reparation of $1,032.70 
with 8 percent interest from December 1, 1973, awarded 
complainant against respondent in order issued May 10, 
1974, by Donald A. Campbell, Judicial Officer. 


(No. 15,840) 


GeorcE R. Fasrizio v. MitFrorp Packinc Co., Inc. PACA Docket 
No. 2-3331. Reparation of $1,576.20 with 8 percent interest 
from September 1, 1973, awarded complainant against re- 
spondent in order issued May 10, 1974, by Donald A. Camp- 


bell, Judicial Officer. 





MISCELLANEOUS 
Cite as 33 A.D. 733 


(No. 15,841) 


Dan E. FRIESEN v. COMMERCIAL Propuceg, Inc. PACA Docket No. 
2-3327. Reparation of $811.75 with 8 percent interest from 
September 1, 1973, awarded complainant against respond- 
ent in order issued May 10, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,842) 

Hunter Bros. Inc. v. Bret’s Foops, Inc. PACA Docket No. 
2-3329. Reparation of $9,248.00 with 8 percent interest 
from August 1, 1973, awarded complainant against respond- 
ent in order issued May 10, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,843) 


JoHN Manninec & Co., Inc. v. JERRY CoviNncToN BROKERAGE Co. 
PACA Docket No. 2-3326. Reparation of $2,651.00 with 8 


percent interest from November 1, 1973, awarded com- 
plainant against respondent in order issued May 10, 1974, by 
Donald A. Campbell, Judicial Officer. 


(No. 15,844) 


LEonARDO Grasso Sons v. Ray FiemminGc Fruit Sass, INc. 
PACA Docket No. 2-3314. Reparation of $27,886.65 with 8 
percent interest from October 1, 1973, awarded complainant 
against respondent in order issued May 14, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,845) 

R. T. Enctunp Company v. J. S. Kassour & Son, Inc. PACA 
Docket No. 2-3328. Reparation of $2,160.00 with 8 percent 
interest from October 1, 1973, awarded complainant against 
respondent in order issued May 14, 1974, by Donald A. 
Campbell, Judicial Officer. 
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(No. 15,846) 


ONEONTA TRADING CoRPORATION v. Rin1’s Sons, Inc. PACA Docket 
No. 2-3341. Reparation of $4,662.50 with 8 percent interest 
from January 1, 1974, awarded complainant against respond- 
ent in order issued May 15, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,847) 

PHILADELPHIA PropucE Crepit & CoLLEecTION Bureau v. J. K. 
McCutton, Jr. PACA Docket No. 2-3339. Reparation of 
$2,050.10 with 8 percent interest from December 1, 1973, 
awarded complainant against respondent in order issued 
May 15, 1974, by Donald A. Campbell, Judicial Officer. 

(No. 15,848) 


Spapa DistrisutinG Co., Inc. v. Cuas. Rini’s Sons, Inc. PACA 


Docket No. 2-3340. Reparation of $1,081.26 with 8 percent 
interest from October 1, 1973, awarded complainant against 
respondent in order issued May 15, 1974 by Donald A. 
Campbell, Judicial Officer. 


(No. 15,849) 


WasuBurn Porato Co. v. J. K. McCutton, Jr. PACA Docket 
No. 2-3338. Reparation of $1,058.75 with 8 percent interest 
from February 1, 1974, awarded complainant against re- 
spondent in order issued May 15, 1974, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15,850) 


CusuMANo Bros. Co., Inc. v. Dominic J. Mocert & Sons. PACA 
Docket No. 2-3344. Reparation of $5,382.25 with 8 percent 
interest from July 1, 1973, awarded complainant against re- 
spondent in order issued May 17, 1974, by Donald A. Camp- 
bell, Judicial Officer. 





MISCELLANEOUS 
Cite as 33 A.D. 735 


(No. 15,851) 


Wiu1aMm B. Hussarp v. Davita Distrisutinc Co., Inc. PACA 
Docket No. 2-3347. Reparation of $1,318.75 with 8 percent 
interest from February 1, 1974, awarded complainant against 
respondent in order issued May 17, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,852) 


ARLINGTON Growers & Satgs, Inc. v. Bert P. Castitte. PACA 
Docket No. 2-3345. Reparation of $599.50 with 8 percent in- 
terest from November 1, 1973, awarded complainant against 
respondent in order issued May 21, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,853) 


G. I. Propuce Company, Inc. v. CLAupE BarLtey Propuce Co. 
PACA Docket No. 2-3346. Reparation of $263.50 with 8 


percent interest from November 1, 1973, awarded com- 
plainant against respondent in order issued May 21, 1974, 
by Donald A. Campbell, Judicial Officer. 


(No. 15,854) 


INTER Harvest, INc. v. PreERsoN Propuce, Inc. PACA Docket No. 
2-3348. Reparation of $6,612.25 with 8 percent interest from 
January 1, 1974, awarded complainant against respondent 
in order issued May 21, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,855) 


Oxray Propuce Co. v. Hiuttop Propuce. PACA Docket No. 
2-3342. Reparation of $3,237.50 with 8 percent interest 
from November 1, 1973, awarded complainant against re- 
spondent in order issued May 21, 1974, by Donald A. Camp- 
bell, Judicial Officer. 





736 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Cite as 33 A.D. 736 


(No. 15,856) 


S1 S1 Fruit Distrisutors, Inc. v. PAN AMERICAN GROWERS, INC. 
PACA Docket No. 2-3343. Reparation of $566.75 with 8 
percent interest from April 1, 1973, awarded complainant 
against respondent in order issued May 21, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,857) 


Fiesta Farms CooperaTIVE v. Happap & Sons Brokerace. PACA 
Docket No. 2-3349. Reparation of $4,705.00 with 8 percent 
interest from February 1, 1974, awarded complainant against 
respondent in order issued May 22, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,858) 


Fiesta Farms CoopeErRATIVE v. Happap & Sons Brokerace. PACA 
Docket No. 2-3350. Reparation of $5,245.00 with 8 percent 
interest from March 1, 1974, awarded complainant against 
respondent in order issued May 22, 1974, by Donald A. 
Campbell, Judicial Officer. 


(No. 15,859) 


Hetms Potato Co. v. Stan’s Fruit Market. PACA Docket No. 
2-3353. Reparation of $1,115.00 with 8 percent interest from 
December 1, 1973, awarded complainant against respondent 
in order issued May 22, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,860) 


Roorx’s Farm Suppty, Inc. v. Bret’s Foops, Inc. PACA Docket 
No. 2-3352. Reparation of $3,380.00 with 8 percent interest 
from November 1, 1973, awarded complainant against re- 
spondent in order issued May 22, 1974, by Donald A. Camp- 
bell, Judicial Officer. 





MISCELLANEOUS 
Cite as 33 A.D. 737 


(No. 15,861) 


D. Mazza & Son, Inc. v. J. S. Kassour & Son, Inc. PACA Docket 
No. 2-3359. Reparation of $11,914.70 with 8 percent interest 
from October 1, 1973, awarded complainant against respond- 
ent in order issued May 31, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,862) 


GARDEN STATE Farms, INc. v. FRANK Fappis. PACA Docket No. 
2-3361. Reparation of $12,926.70 with 8 percent interest 
from December 1, 1973, awarded complainant against re- 
spondent in order issued May 31, 1974, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 15,863) 


Tuomas E. Moore v. Cuas. Rin1’s Sons, Inc. PACA Docket No. 
2-3364. Reparation of $1,700.00 with 8 percent interest from 


September 1, 1973, awarded complainant against respondent 
in order issued May 31, 1974, by Donald A. Campbell, 
Judicial Officer. 


(No. 15,864) 

Park River Potato Co., Inc. v. Jackson Tomato Co. PACA 
Docket No. 2-3367. Reparation of $8,521.50 with 8 percent 
interest from December 1, 1973, awarded complainant 
against respondent in order issued May 31, 1974, by Donald 
A. Campbell, Judicial Officer. 


(No. 15,865) 


SEALD-SwEET SALES, Inc. v. Cuas. Ruini’s Sons, Inc. PACA 
Docket No. 2-3363. Reparation of $3,709.00 with 8 percent 
interest from January 1, 1974, awarded complainant against 
respondent in order issued May 31, 1974, by Donald A. 
‘Campbell, Judicial Officer. 
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Packers and Stockyards Act, 1921 — Cont. Page 


FRAUD OR MISREPRESENTATION 


Failure to establish 


INSOLVENCY 


Current liabilities exceeding current assets 


ORDER 
Of continuance 
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PURCHASE PRICE 
Failure to pay 
Failure to pay in full 
Failure to pay when due 


SANCTION 
Suspension until in full compliance with bonding 
FEQUIFOMEHLES creole. II DS. SIO. ON Ua so 668 
Seven-day suspension 
14-day suspension 
60-day suspension 
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AGENCY 
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Perishable Agri. Commodities Act, 1930 — Cont. 
BROKERAGE CHARGES 
Damages for 


BROKERAGE FEES 


Entitlement to 


BURDEN OF PROOF 
Failure to sustain 693, 709 


Sustained 707, 716 


CONTRACT 


Absence of 
Breach of 


CONTRACT PRICE 
Failure to pay 
COUNTERCLAIM 


Dismissal for failure to prove damages 


Dismissal for failure to submit evidence to 
support claim 


DAMAGES 


Measure of 
Measure of for net amount due on shipments, 
for brokerage charges, excessive deduc- 
tions and unjustified allowances to buyers 
Failure to prove 
DEDUCTIONS 
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DISMISSAL 


Failure to sustain allegations 
No contractual liability 


EVIDENCE 
Insufficiency of 

FLAGRANT AND REPEATED VIOLATIONS 
Failure to pay when due 

F. 0. B. TRANSACTION 
Suitable shipping condition 
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Perishable Agri. Commodities Act, 1930 — Cont. 


PREVAILING PARTY 
Recovery of fees and expenses, oral hearing 


PUBLICATION OF FACTS 
Wilful, flagrant and repeated violations 


PURCHASE PRICE 
Failure to pay when due 
SANCTION 


Revocation of license 


SUITABLE SHIPPING CONDITION 


Breach of warranty of 


U.S. GOVERNMENT PRINTING OFFICE: 1974— 541—541:13 














